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Executive Summary
The unauthorized outpost of Mitzpe Kramim and the dubious process by which it was 
established did not appear out of thin air. Like other settlements built in the OPT, an 
entire system driven by the ideology of the settlement movement and involving a plethora 
of state agencies led to the erection of the outpost on privately owned Palestinian land 
and the subsequent concerted efforts to have it retroactively approved. This report 
tells the story of how the unauthorized outpost of Mitzpe Kramim was built, from the 
political background and context for its establishment, the legal battle the Palestinian 
landowners waged to have it removed, the state’s attempts to retroactively approve the 
outpost, thereby preventing the return of the stolen land to its rightful owners, and, finally, 
to the legal interpretation used to justify the retroactive approval of the outpost, which 
is illegal according to Israel’s own position. The report examines how the Israeli 
authorities and the individuals who settled in the area worked together, using 
a pincer effect that combined legal efforts with practical steps on the ground 
to legitimize the landgrab. 

In 2000, the unauthorized outpost named Mitzpe Kramim was established on privately 
owned and registered Palestinian land near the settlement of Kochav Hashachar. 
Although the Civil Administration and the Settlement Division had no title to this land, the 
two agencies helped establish and support the outpost by transferring title to settlers 
and laying essential infrastructure. Over the course of two decades, the outpost, which 
lies outside the boundaries of the nearby settlement’s masterplan, became increasingly 
established, although it received no official approval. None of the structures in the 
outpost have building permits, and demolition orders have been issued against them. 

When Amana built permanent structures in the outpost in 2010, residents of the 
Palestinian village of Deir Jarir (دير جرير) petitioned the Supreme Court to enforce the law 
on the illegal construction taking place on their land. In 2013, in retaliation, the settlers of 
Mitzpe Kramim filed a civil claim to the District Court against the Palestinian petitioners, 
the World Zionist Organization (WZO) Settlement Division and the Civil Administration, 
demanding recognition as the title holders in the area. 

During the litigation, which has been underway for more than a decade, the State of 
Israel sought to have the outpost retroactively approved. As part of these efforts, the 
state activated a little-known section of military law the Attorney General claims is akin 
to the market ouvert principle as practiced in Israel. According to the market ouvert 
principle, where ownership of property is transferred in good faith by parties other than 
the owner or based on erroneous records, the owner may be stripped of their title, which 
is then transferred to the receiving party. In the case of Mitzpe Kramim, the parties that 
transferred the rights (though they had no right to the land) are the Civil Administration 
and the Settlement Division, the recipients are the settlers, and the original owners are 
the Palestinian landowners. 
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In August 2018, the District Court ruled in favor of the settlers, holding the outpost can 
be retroactively approved by applying the market ouvert principle. The opinion, penned 
by Attorney General (AG) Avichai Mandelblit, on the use of market ouvert to retroactively 
approve illegal construction in the OPT - which, in some respects, completely 
contradicted the State’s initial position in the proceedings - was a significant contributing 
factor in the District Court’s decision. The judgment had far-reaching implications for 
the retroactive approval and future of thousands more structures in the West Bank built 
illegally on privately owned Palestinian land. This legal interpretation was meant to help 
Israel overcome the obstacles it faced after the Expropriation Law (also known as the 
Regularization Law) was struck down by the Supreme Court, which ruled that it severely 
violated the property rights of Palestinians in the West Bank. 

The residents of Deir Jarir appealed the precedent-setting decision of the District Court 
to the Supreme Court. Yesh Din and the Association for Civil Rights in Israel (ACRI) asked 
to join the proceedings as amicus curiae (similar requests were made by Peace Now 
and Prof. Sandy Kedar).1 In late August 2020, the Supreme Court overturned the District 
Court’s ruling, holding that the principle of market ouvert should not be applied and 
ordering the removal of the unauthorized outpost within three years. 

About two weeks after it issued its decision, the Ministry of Defense, with the AG’s 
approval, filed a motion for a further hearing on the issues of principle arising from the 
judgment by an extended panel of justices. The Supreme Court granted the motion and 
held a further hearing before an extended panel in October 2021, focusing on two key 
issues: First, what requirements does good faith need to meet to allow the application 
of the market ouvert principle; Second, whether land held under a military seizure order 
can be considered government property. Yesh Din and ACRI filed another motion to 
join proceedings as amicus curiae. In the motion, the organizations argued, inter alia, 
that the State’s application for a further hearing completely ignores Israel’s obligations 
towards the Palestinians, who are considered protected persons under international 
humanitarian law.

1 Amicus curiae is a legal practice allowing a third party that is not one of the litigants in the action but is familiar with the 
matter and has an interest in resolving it to present its position by filing a brief with the court. Israel’s Supreme Court 
has allowed amicus curiae parties to represent public interests. See, Retrial 7929/96, Kozali v. State of Israel, 
judgment.
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Timeline - Legal proceedings pertaining to Mitzpe Kramim

February 2011 - Palestinian landowners file a petition to the High Court of Justice 
demanding law enforcement against illegal construction at the unauthorized outpost of 
Mitzpe Kramim [HCJ 953/11] (the judgment in this case was delivered together with the 
ruling in the appeal in the below civil claim brought by the settlers against the Palestinian 
landowners, CA 7668/18).

November 2013 - Settlers from Mitzpe Kramim file a civil claim to the District Court 
against the Palestinian landowners [CC 29754-11-13].

August 2018 - the ruling in the civil claim is delivered. The District Court accepts 
the arguments put forward by the plaintiffs (Mitzpe Kramim settlers) and approves 
the use of market ouvert to retroactively approve the outpost.

January 2019 - Palestinian landowners appeal the decision of the District Court in the 
civil claim to the Supreme Court (Yesh Din and ACRI seek to join as amicus curiae) [CA 
7668/18].

August 2020 - a judgment is delivered in the appeal. The Supreme Court 
overturns the decision of the District Court, ordering the removal of the structures 
regarding which the petition had been filed.

November 2020 - The High Court of Justice grants the State’s motion for a further 
hearing, following the Supreme Court’s decision (Yesh Din and ACRI seek to join as 
amicus curiae) [CFH 6364/20]. In October 2021, a hearing is held before an extended 
panel of justices. No decision has been made in this proceeding at the time of writing.

Introduction
The unauthorized outpost of Mitzpe Kramim has been the focus of a legal, public and 
political battle for more than a decade. For the settler public, as well as certain groups 
in the Israeli parliament and government, it has become iconicv- a test case that may 
pave the way for the sweeping retroactive approval of thousands more structures in the 
West Bank.

On the other side of this scene are the residents of Deir Jarir, on whose lands the outpost 
was illegally built. They have been waging a persistent battle for their rights to the land 
and against the landgrab carried out by the state and the settlers. 
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This report presents the story of the lengthy legal battle over the lands. It is a story that 
exemplifies the policies Israel practices in the West Bank; the way it abuses its power as 
temporary ruler to dispossess Palestinians of their land, determines facts on the ground 
and cements its control over the West Bank. This abuse of power is manifested in part by 
Israel’s manipulation of the truth and the legal framework to give landgrab the semblance 
of legality.

The lone outpost discussed here represents a test case. The different outposts scattered 
throughout the West Bank have different stories – the landgrab was carried out by different 
means, and the historical and legal details vary. Yet they are also remarkably similar in 
the active role the state has played in their establishment and its fervent efforts to keep 
them where they are and have them approved as settlements, which are considered 
legal under Israeli law. 

The story of Mitzpe Kramim is distinctly illustrative of another aspect of Israel’s policies in 
the occupied West Bank. As a small test case, a microcosm of the reality of occupation 
which expands over a large area, rules over millions of people and consists of a wide 
range of practices and systems - it can serve to demonstrate the existence of an 
apartheid regime in the West Bank. 

The crime of apartheid is committed in the context of a regime that imposes and 
enforces collective inferiority. The central, constitutive feature of apartheid is systemic 
discrimination in rights and resources. The story of Mitzpe Kramim clearly illustrates 
both the systemic discrimination of Palestinian residents of the West Bank in rights and 
resources and their inherent inferiority compared to the Jewish residents of the West 
Bank (the settlers), a disparity which Israel constantly works to preserve and perpetuate.

The first chapter in this report provides the background for the Mitzpe Kramim affair, 
offering a geographic overview of the area where it was built. The second chapter 
describes the system used to build the settlement of Kochav Hashachar, which acts 
as a parent settlement for the outposts surrounding it. The third provides a detailed 
history of the establishment of Mitzpe Kramim. The fourth covers the legal proceedings 
in this matter: The petition filed by the Palestinian residents of the area in a bid to have 
the land stolen from them restored and the civil claim filed against them by the settlers of 
Mitzpe Kramim. The fifth considers the circumstances under which the market ouvert 
principle was invoked as a legal tool to circumvent the Expropriation Law disqualified by 
the Supreme Court. The final chapters present the results of these legal proceedings: 
The District Court’s ruling that legitimized the landgrab with the help of the market ouvert 
principle, and the landowners’ appeal to the Supreme Court, which resulted in the 
seminal ruling that the entire outpost should be evacuated.
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Background
“The act of settlement in the Land of Israel by the People of Israel is the 
real, most effective and truest security action. However, settlement itself… 
does not stem from security reasons or physical needs but rather from 
the power of destiny, from the power of the People of Israel returning to 
its land”.2

Deir Jarir and Kafr Malik (كفر مالك) are Palestinian communities in the Ramallah al-Bireh 
District. The modern-day villages continue generations of habitation in these locales.3 
According to 2020 statistics, the population of Deir Jarir numbers 4,727 and Kafr Malik’s 

2 From the affidavit of Menachem Felix (one of the founders of Elon Moreh), HCJ 390/79, Dweikat et al. v. Government 
of Israel et al. (hereinafter: HCJ 390/79), judgment dated October 22, 1979 (Hebrew), p. 11 (English translations 
available from HaMoked: Center for the Defense of the Individual and Cambridge University Press). This affidavit 
featured in the Israeli Supreme Court’s finding that the settlement of Elon Moreh was not built to serve security needs 
and therefore, there was no justification of the security-based expropriation of the land on which it was established.

3 Both villages are listed in the Ottoman Empires tax ledgers for the Jerusalem District. For more: Hütteroth, Wolf-
Dieter; Abdulfattah, Kamal. Historical Geography of Palestine, Transjordan and Southern Syria in the Late 
16th Century. Erlanger Geographische Arbeiten, Germany, 1977.
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is 3,116.4 The two communities mainly subsist on farming, as they have for hundreds of 
years.5 

The agricultural area cultivated by Kafr Malik and Deir Jarir has steadily decreased since 
Israel occupied the West Bank in 1967. A slew of military orders closed certain areas that 
had been used for centuries for seasonal agriculture, grazing and religious worship and 
were instrumental to the economies of the villages and their residents’ way of life.6 The 
most significant landgrab took place when the settlement of Kochav Hashachar was 
built. 

Canopy of Stars

The settlement of Kochav Hashachar 

The settlement of Kochav Hashachar was built near Mount Kubat a-Nijmeh (قبة النجمة), or 
Canopy of Stars.7 At the top of the mountain lay the ruins of an ancient Makam8, which 

4 See Palestinian Central Bureau of Statistics figures.

5 According to local tradition, Jarir was the name of a monk who lived in the area (Deir is Arabic for monastery). 
According to Kafr Malik’s oral history, the village was started by tribes that came to the area with Salah a-Din in 
the late crusade period. According to tradition, “malik,” or man of property, was a man who owned many lands who 
started a farm at the site (conversation with the Mosque’s imam, November 10, 2020).

6 Conversation with Kafr Malik Mosque Imam, November 10, 2020.

7 As commander of the Israeli military’s Central Command, Rehavam Zeevi based the location’s Hebrew name on Kubat 
a-Nijmeh: Kochav Hashachar - meaning dawn star. Today, at the top of the mountain stands a star observatory named 
after Zeevi, an Israeli military general and politician who espoused the transfer of Palestinians out of the West Bank 
and Gaza Strip.

8 According to a member of the Deir Jarir Village Council, the makam had stood intact until the end of the 20th century 
and was then “destroyed by military or settler bulldozers.” For more see, Irit Sguli, “How Israel erases Palestinian 
religious heritage in the Occupied Territories, Local Call, September 3, 2020 (Hebrew).
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residents of Deir Jarir would visit for centuries to hold traditional fertility rituals.9 Scattered 
around the mountain are farming plots owned by residents of Kafr Malik and Deir Jarir, 
which had been cultivated for generations. Today, however, residents are barred from 
accessing the mountain and the lands around it due to the presence of the settlement 
Kochav Hashachar and the unauthorized outposts around it. 

About 500 meters east of the settlement of Kochav Hashachar, 16 stone-built homes 
and several caravans are scattered with the Moab Mountain range as their backdrop 
- this is the unauthorized outpost of Mitzpe Kramim - the focus of this report. The 
Ahavat Chaim yeshiva and boarding school, built in 2000 to provide Hebraic education 
to settlement youth, is located west of the settlement. South of the yeshiva, at the end of 
a dirt road, there is another unauthorized outpost, Ma’ale Shlomo, consisting of several 
caravans. Despite its distance and lack of contiguity with the settlement, Ma’ale Shlomo 
is considered a neighborhood of Kochav Hashachar. This was the original location of 
Mitzpe Kramim when it was established in 1999. It moved to its current location in 2000.

Several temporary structures, belonging to the unauthorized outposts known as Baladim 
and Maoz Esther, are scattered in lands surrounding Kochav Hashachar. These two 
outposts are associated with the most violent and extreme core of the movement known 
as “Hilltop Youth.”10 

Israel established the settlement of Kochav Hashachar openly and officially, on the 
pretext of security needs,11 and in keeping with the political agenda at the time.12 The 
area where the settlement was built was first closed off to Palestinians pursuant to a 
military order. A Nahal military post (a military post that lays the groundwork for a future 

9 Makam Sith Zahara (grandmother Zahara). For more see, Sefi Ben Yosef, Religion, Worship and Muslim Holy 
Graves in Eretz Israel (ed. Eli Schiller), Ariel Publishing, Jerusalem 1996 (Hebrew), pp. 110-111. 

10 Baladim and Maoz Esther are Hilltop Youth outposts the Israeli security service, the Shin Bet, considers Jewish 
terrorism hubs. Residents of these outposts, young settlers, most of them rejected from educational institutions, 
have been documented using violence against local Palestinians, left-wing activists, and Israeli security forces. 
Although the Israeli military has evacuated these outposts dozens of times, they were reinstituted and carried on 
without interference, sometimes exacting their vengeance on local Palestinians. For more see: Shabtai Bendett, 
“Documented: Masked Baladim Residents Pelt Military Patrol with Stones”, Walla, April 15, 2017 (Hebrew); Orly 
Noy, “Watch: Masked settlers attack left-wing activists in Jordan Valley”, +972 Magazine, April 21, 2017; Elisha 
Ben Kimon, “Younger and More Extreme: The Wildest Outpost in the West Bank”, Ynet, December 3, 2015 (Hebrew). 
Hagar Shezaf, “Border Police and Civil Administration Remove Structures in Two Illegal Outposts in the West Bank”, 
Haaretz, June 15, 2020 (Hebrew). 

11 In the early years of the occupation, Israel used military seizure orders as its system for establishing Israeli settlements 
in the occupied territories. The practice came to an end in 1979 with the Supreme Court ruling in the Elon Moreh 
case that land for Israeli settlements cannot be procured by way of military seizure orders as settlement is not a clear 
military necessity. See, HCJ 390/79.

12 While the Alon plan was never officially accepted by the Government of Israel, it did have a great deal of influence on 
its settlement policy in the OPT in the 1970s. 
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civilian settlement) was established in 1976, and in 1980, a Gush Emunim settlement 
group moved in. Since then, the settlement has grown and is now home to more than 
400 families.13

The unauthorized outpost of Mitzpe Kramim was built twenty years later, as part of the 
outpost method: In other words, it was built in defiance of Israeli law, but with indirect 
cooperation and encouragement from state officials. The outpost was built on privately 
owned and registered Palestinian land without a government resolution and its structures 
were erected without planning permits; the Israeli authorities consider it an unauthorized 
outpost. Despite all this, it has been connected to essential infrastructure and has been 
allowed to expand unhindered.

In Israel, the terms “settlement” and “outpost” have gained different meanings and legal 
statuses, which inform the level of legitimacy they receive in Israeli public discourse.14 
However, international consensus makes no distinction between the two. Neither 
official settlements nor unauthorized outposts are recognized as legal, and both are 
gross breaches of international law. In this regard, whether a settlement was established 
pursuant to a government resolution and whether it was built on “state land” or privately 
owned land are entirely immaterial.15 

The prohibition on the establishment of settlements in occupied territory stems from 
several fundamental principles of international law concerning belligerent occupation. 
First and foremost is the principle of trusteeship by which Israel is bound as the 
occupying power,16 and more particularly, Art. 49 (6) of the Fourth Geneva Convention, 
which prohibits the transfer of the occupier’s population into occupied territory.17 The 
international consensus on Israel’s policies in the OPT has manifested in a series of 
UN Security Council resolutions condemning the settlement policy and declaring it 
illegal.18 In its advisory opinion on the separation fence, the International Court of Justice 
in The Hague also ruled that the settlements were established in contravention of Art. 
49(6).19 The Rome Statute, the constitution of the International Criminal Court, frames the 

13 From the settlement’s website.

14 See, e.g., the common distinction between an outpost and a settlement based on Adv. Talia Sasson’s interpretation 
in: Opinion Concerning Unauthorized Outposts, Prime Minister’s Office 2005, (hereinafter: Sasson Report).

15 See Yesh Din, Glossary of Terms: Settlements and Outposts in the West Bank 2017.

16 Orna Ben-Naftali, Aeyal Gross and Keren Michaeli, “‘Occuxivation’: Occupation, Annexation, Deprivation - On the 
Legal Structure of the Occupation Regime”, Theory and Criticism, 2007 Winter, (Hebrew), p. 22.

17 Convention (IV) relative to the Protection of Civilian Persons in Time of War Geneva (1949), Article 49(6). 
Israel deposited its accession to the Convention on July 6, 1951.

18 Security Council Resolutions 446 (1979), 465 (1980) and 2334 (2016).

19 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territories, Advisory Opinion, I.C.J (July 
9, 2004).
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prohibition in a manner that criminalizes both direct and indirect population transfers into 
occupied territory.20

In keeping with the international position on Israeli settlements in the West Bank, Yesh 
Din maintains that the same rules apply to the original settlement and the newer 
unauthorized outposts surrounding it. Kochav Hashachar, the Ahavat Chaim 
yeshiva, Ma’ale Shlomo, Mitzpe Kramim and the hilltop youth outposts are 
all illegal settlements that violate international law and therefore must be 
removed immediately. 

Despite the functional and ideological differences between them, settlers living in 
Kochav Hashachar, Mitzpe Kramim, Maoz Esther or the Baladim outpost all benefit 
from the system of Jewish supremacy practiced in the area, which privileges them over 
their Palestinian neighbors.21 Directly or indirectly backed by the Israeli regime, both the 
settlement of Kochav Hashachar and the outposts surrounding it were built on privately 
owned Palestinian land that had been cultivated by residents of the nearby Palestinian 
villages of Deir Jarir and Kafr Malik for generations. These residents are now completely 
barred from cultivating or grazing their flocks in these areas, or even from visiting them. 

The unauthorized outpost of Mitzpe Kramim, ideologically and physically located in 
between the official settlement of Kochav Hashachar and the hilltop youth outposts, 
represents a significant stratum in the larger story of Israel’s most significant political 
project in recent decades, i.e. territorial expansion in the occupied West Bank through 
the subversion and subjugation of domestic and international law. In this sense, Mitzpe 
Kramim is a fascinating case study that illuminates the entire settlement 
enterprise – a system that unilaterally determines facts on the ground and 
molds legal and constitutional interpretation to produce fateful decisions, 
which, in turn, perpetuate Israeli control and obliterate the fundamental rights 
of Palestinians living under it. 

The exhibits presented during the legal proceedings described below offer an 
extraordinary glimpse into the mechanics of establishing an unauthorized outpost in the 
West Bank, a process that uses a variety of tools designed to determine facts on the 
ground and circumnavigate the barriers and obstacles standing in the way of Israel’s 
settlement enterprise in the West Bank. 

20 Rome Statute of the International Criminal Court, Art. 8(2)(b)(viii).

21 See: Yesh Din, The Israeli Occupation of the West Bank and the Crime of Apartheid: Legal Opinion, June 
2020.
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The establishment of Kochav Hashachar – 
a chronicle of takeover

To gain a thorough understanding of the establishment of Mitzpe Kramim, it is first 
necessary to consider how land is allocated to Israeli settlements in the OPT generally and 
specifically how the settlement of Kochav Hashachar was established. The foundations 
for the settlement’s establishment were laid just six years after Israel imposed a military 
regime on the occupied territory. In 1973, the Civil Administration, through the Supervisor 
of Governmental and Abandoned Property in the West Bank (hereinafter: the Supervisor) 
conducted a land ownership survey in Kafr Malik and Deir Jarir lands based on the 
Jordanian land registry.22 The survey was conducted for the purpose of establishing a 
Jewish settlement near Mt. Kubat a-Nijmeh,23 and it resulted in the demarcation of plots 
privately owned by residents of Deir Jarir and Kafr Malik or absentees, and plots the 
military administration defined as “state land.”24 

Military order for the closure of an area for military needs

A long list of officials drove the establishment of Kochav Hashachar. A letter sent in 
December 1974 by the Coordinator of Government Activities in the Territories, Refael 
Vardi, to the Military Commander of the West Bank, the Israel Land Administration and 
the Jewish Agency confirmed the closure of an area spanning 1,000 dunams, “near 
Kochav Hashachar,” for the purpose of military training.25 On February 2, 1975, 
the director of the Jewish Agency’s Settlement Department, which played a key role 
in settlement establishment at the time, sent the Judea and Samaria Area command 
headquarters a map showing the land designated for closure.26 

22 The Supervisor of Governmental and Abandoned Property is the Supervisor Staff Officer at the Civil Administration. 
He serves as the representative of the Israel Land Authority in the West Bank. His areas of responsibility include: 
Land allocation, public land declarations (also known as state land), building, development and planning approval, title 
transfers and more.

23 Letter of Supervisor, Shmuel Galon, May 10, 1973. CA 7668/18 Salha v. Angel, State Exhibit 1.

24 “State lands” are managed by the military administration and are meant to serve the public (primarily the Palestinian 
public). In practice, however, the military has allocated the overwhelming majority of public land to the settlement 
enterprise. For more, see Yesh Din, The Age of Regularization - The Zandberg Committee Expropriation 
Report for Retroactive Authorization of Israeli Outposts and Illegal Construction in the Settlements:  
Analysis, Ramifications and Implementation (April 2019).

25 Letter from Coordinator of Government Activities in the Territories, December 12, 1974, from Akevot Institute, The 
case of Kochav Hashahar (August 2020).

26 Letter from Jewish Agency Settlement Division Director to Commander of Judea and Samaria Area, February 2, 1975, 
from Akevot Institute, The case of Kochav Hashahar (August 2020).
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In February 1975, Military Governor Arye Shalev signed Closure Order No. 576 (Area 
24), ordering the closure of 1,000 dunams for military purposes.27 A letter containing 
instructions for the implementation of the closure order expressly notes that the area 
closed on the official grounds of necessary military training had been used 
for agricultural purposes up until the closure. Residents of Kafr Malik and Deir 
Jarir, whose plots were located within the boundaries of the area designated for closure 
or near it, were permitted to access their lands one final time to collect their crops, 
subject to the military’s approval. It was the last time the original owners of the lands 
were allowed to set foot in the area.28

 Excerpt from the cover letter provided with Closure Order 576, February 19, 1975.29

In the notice of the area’s closure, the Supervisor outlined the state of ownership in 
the area expropriated from Kafr Malik and Deir Jarir: 665 dunams of land belonging to 
individuals presently living in the villages; 269 dunams of land belonging to absentees, 
and 136 dunams of “state land.”30 This outline also mentions the land had been used for 
agricultural purposes until the area was closed pursuant to the military order. Although the 
original order formally addressed military needs only (training),31 the area was obviously 
closed for the purpose of building an Israeli settlement. In 1976, a Nahal military post 
named Kochav Hashachar was installed in the closed area. The resolution establishing 
the Nahal post remained classified, and a Government Secretariat document notes that 
it “was kept out of the minutes of the Settlement Committee given its secrecy.”32 

27 Order regarding Closed Zones, Area 24, No. 576. CA 7668/18 Salha v. Angel, State (Hereinafter: CA 7668/18), 
State Exhibit 2.

28 After the area’s boundaries were marked using barrels, the Supervisor informed the Deputy Military Governor that the 
closed area had been expanded by 70 dunams and now spanned 1,070 dunams. 

29 CA 7668/18, State Exhibit 2.

30 Letter of Supervisor D. Rosenfeld, December 1975. CA 7668/18, State Exhibit 5.

31 Notice of Closure of Area in Kochav Hashachar, February 1975. CA 7668/18, State Exhibit 4.

32 HCJ 953/11 Salaha et al. v. Angel et al. (hereinafter: HCJ 953/11), judgement dated August 27, 2020, (Hebrew), 
p. 5. 
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 Letter of Supervisor D. Rosenfeld, December 1975.33 

33 CA 7668/18, State Exhibit 5.
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Seizure orders and the Elon Moreh case

From 1967 to 1979, the Israeli military seized tens of thousands of dunams of 
privately owned Palestinian land in the West Bank on the pretext of military needs 
and with the approval of the Supreme Court,34 for the purpose of building Israeli 
settlements (including Efrat, Beit El and Kiryat Arba).

The power to issue the seizure orders pursuant to which the lands were taken 
derives from international humanitarian law, which allows the occupying power 
to seize private lands and structures for imperative, urgent military needs. 
Accordingly, a seizure order does not affect ownership of the property, but 
temporarily expropriates usage rights. Once the urgent, imperative security needs 
subside, the military must restore usage rights to the owners.

Reliance on military seizure orders ended in 1979 following the Supreme Court 
ruling in the matter of Dweikat (commonly known as the Elon Moreh case), 
where the court held that, “the military government cannot create facts on the 
ground for its military needs that are designed ab initio to exist even after the 
end of the military rule in that area,” and that, “the decisive consideration which 
led the political echelon to decide on the establishment of the settlement under 
discussion [Elon Moreh] was not the military consideration.”35 Following the 
judgment, the government passed Resolution No. 145 regarding the “settlement 
policy,”36 asserting settlements would be expanded, but new settlements would 
only be built on state-owned land.

Military order for the seizure of land for imperative, urgent 
military needs - and the establishment of a civilian settlement

Three years after its establishment, the Kochav Hashachar Nahal military post was slated 
to be transformed into a civilian settlement. To that end, the military government needed 
a seizure order to replace the closed zone order for the area where the settlement was 
to be established. On July 29, 1980, the Military Commander of the West Bank signed 
a land seizure order for an area spanning 850 dunams.37 The order defied the Elon 
Moreh judgment, delivered nine months earlier, which stated that the establishment of 
settlements was not a clear military need. It also ran counter to Government Resolution 

34 HCJ 606/78 Ayub v. Minister of Defense.

35 HCJ 390/79. p. 22. 

36 Government Resolution No. 145, November 11, 1979.

37 Order regarding Land Seizure No. 18/80/T, July 29, 1980. CA 7668/18, State Exhibit 9.
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No. 145 (passed in reaction to the judgment), whereby new settlements would only be 
established on lands considered government property.38 

The letter containing instructions for the execution of the plan, which was attached to 
the seizure order, indicated the area in question was “located inside the borders of the 
closed zone order [...] but does not match it, and the seizure area is smaller than the area 
under closure.”39 The remaining 220 dunams of the closure order were privately owned, 
cultivated lands that had not been used by the military post.40 

Authorization agreements: allocating land to the Settlement 
Division for settlement building 

The Settlement Division is part of the World Zionist Organization (WZO), and it is tasked 
with establishing and supporting Israeli communities inside the State of Israel and in 
the OPT. It is entirely state funded, and, in fact, acts as the implementing arm of various 
government ministries with respect to establishing and supporting settlements (over the 
years, the Settlement Division was moved around between various government ministries 
as part of political negotiations).41 The Division receives lands from the Civil Administration 
for the purpose of establishing and developing settlements through authorization 
agreements drawn between the Supervisor of Governmental and Abandoned Property, 
a division inside the Civil Administration, and the Settlement Division (within the WZO). 
As part of the agreement, the Civil Administration gives the Settlement Division various 
authorizations for the establishment and development of settlements in the West Bank.

The first authorization agreement with regards to Kochav Hashachar was drawn in 1981. 
Under the terms of the agreement,42 an area of 1,070 dunams was handed over to the 
Settlement Division by the military (Civil Administration). This area, which was allocated 
to the Settlement Division for the purposes of building the settlement, exceeds 
the original seizure order by 220 dunams (about 25%). With this, the area included 

38 Government Resolution No. 145, November 11, 1979.

39 Military Commander of the Judea and Samaria Area to Supervisor of Governmental and Abandoned Property in the 
Judea and Samaria Area, Re: Seizure Order No. 18/80/T Kochav Hashachar, July 30, 1980. CA 7668/18, State 
Exhibit 10. 

40 Ronit Levine-Shnur, “No Talking Donkeys and No Angels in the Vineyards: On the Mitzpe Kramim Case following CC 
(Jerusalem) 29754-11-13 Angel v. Salha”, Law Online: Human Rights - Ruling Highlights (2018) (Hebrew), p. 10. 

41 Yesh Din, The Road to Dispossession: A Case Study – The Outpost of Adei-Ad (2013), pp. 46.

42 An authorization agreement is a contract through which the military (the Supervisor at the Civil Administration) gives 
the Settlement Division title to land for the building, planning and establishment of settlements. The agreement 
includes a record of the site’s boundaries, marked on a map, and can be signed for a period of up to 49 years, during 
which the Settlement Division undertakes to help support the settlement.
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in the authorization agreement was, in fact, identical to the original military closed zone 
order.43 

Though there was no legal justification for it, the authorization agreement amalgamated 
the area noted on the map that formed part of the original closure order (576, Area 24) 
and the area seized to establish the settlement (Order regarding Land Seizure No. 
18/80/T). The same amalgamation between the areas covered in the closure order and 
in the seizure order was repeated in all authorization agreements signed between the 
Civil Administration and the Settlement Division in 1990, 1995 and 1997, all of which 
noted an area identical to the original authorization agreement, 1,070 dunams instead of 
850.44 

On the right: The map attached to the original authorization agreement from 1981. The area 
marked on the map is entitled “Area 24.” 

On the left: The map attached to Order No. 576 regarding Closed Zones, Area 24, No. 1975.

43 Authorization Agreement between the Supervisor and the WZO, February 23, 1981. Submitted as Exhibit 1 by Y. 
Nahari and the plaintiffs in the legal proceedings Mitzpe Kramim settlers launched against Palestinian landowners. 
CC 29754-11-13, Angel et al. v. al-Fatah Salha et al. (hereinafter: CC 29754-11-13) 2018.

44 Authorization agreements from 1990, 1995 and 1997. CA 7668/18, State Exhibits 19, 25 and 27 respectively.
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Instruction set: Kochav Hashachar’s master plan

According to military legislation regarding planning and building in the OPT,45 the 
Settlement Division was required to prepare a detailed master plan, or instruction set (the 
equivalent term for an area under military seizure) for Kochav Hashachar. In Instruction 
Set No. 223, which was approved for depositing in January 1982, the Settlement Division 
expanded the settlement’s jurisdiction to 1,416 dunams,46 nearly 600 dunams more than 
the area originally designated for the Nahal military post and marked on the seizure order. 

The area into which the settlement expanded as part of the instruction set was under a 
closed military zone order at the time (Firing Zone No. 906). The plots in it were privately 
owned by Palestinians, who had been barred access to them for years, in keeping with 
the laws of the military regime.47 In other words, the Settlement Division exceeded the 
legal limits in which it was permitted to operate, despite having no authority beyond the 
area initially demarcated in the seizure order.

This territorial expansion, initiated by the Settlement Division as part of 
the instruction set, is the crux of the dispute over the lands on which the 
unauthorized outpost of Mitzpe Kramim would be built. 

In the early 1990s, different officials within the military sounded the alarm over the fact 
that lots included in the Kochav Hashachar instruction set were located outside the 
seizure order and called for amendments to the instruction set.48 Moreover, throughout 
its various incarnations, the instruction set never zoned the area where Mitzpe Kramim 
would be built for residential use, and lots in that area were listed as an “agricultural 
zone,” officially intended for farming only. 49 

45 Order regarding Issuance of Permits for Work in Areas Seized for Military Purposes (Judea and Samaria) (No. 997) 
5742-1982. The Military Commander of the Area considers this order to be the normative framework for planning 
construction for civilian needs in an area seized for military purposes. The planning is done using an “instruction set,” 
which is the equivalent of a masterplan. The instruction set applies only to the seized area. Planning in this format is 
subject to the area being seized. Once the seizure is over, the instruction set is automatically cancelled.

46 Plan 223 Bylaw for Kochav Hashachar, 1982. CA 7668/18, State Exhibit 13.

47 Order regarding Security Provision (Judea and Samaria) (No. 378) - 1970, Section 90. 

48 So, for instance, a letter Superviosr Shlomo Moshkowitz sent to the Jerusalem District Engineer on May 17, 1990, 
states: “Inquires we have made in the community of Kochav Hashachar.... reveal that the lots in question are located 
outside the de facto seizure (outside the community’s fence).” CA 7668/18, State Exhibit 17. The Civil Administration 
Head of Infrastructure Major Yair Blumenthal also found that several of the lots appearing in the settlement’s 
instruction set (master plan) were located outside the bounds of the seizure order, meaning there was no legal basis 
for approving construction in them. This led Blumenthal to recommend amending the Kochav Hashachar instruction 
set and advancing a new set that would include the lots in question. Letter from Head of Infrastructure, Major Yair 
Blumenthal, June 10, 1990. CA 7668/18, State Exhibit 22.

49 Instruction Set 223/1; CA 7668/18, State Exhibits 23-24.
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The map attached to Instruction Set 223/1. The area marked on the map as 
“agricultural zone” (circled in red) is the location of the unauthorized outpost 
of Mitzpe Kramim50

The aforesaid illustrates that the original area officially allocated for Kochav Hashachar 
was not enough for the authorities. State-sanctioned landgrab expanded through the 
authorization agreement, and later through the settlement’s instruction set, ultimately 
including land that exceeded the legal framework the state itself put in place upon the 
occupation of the West Bank. The many officials involved in the establishment of Mitzpe 
Kramim over the years have been well aware of this fact. Both the Civil Administration and 
the Settlement Division knew there was no legal basis for building in plots located outside 
the original seizure order; nevertheless, the officials involved in building the settlement 
treated this area as their own. This is evidenced by the fact that Mitzpe Kramim was 
established as part of Kochav Hashachar’s territorial expansion, on privately owned 
Palestinian land, outside the formal boundaries of the settlement and despite the fact 
that the original seizure order itself does not provide for the expropriation of 
the land’s original title, which is retained by the Palestinian landowners.

Letter from Head of Infrastructure Yair Blumenthal, dated June 10, 1990. The letter 
lists the plot numbers located outside the original area of the closure order and notes 
“there is no legal basis that can approve construction on these lots.”51

50 In: CC 29754-11-13, IsrSC, August 28, 2018. p. 9. Civil Administration Exhibits 23-24.

51 CA 7668/18, State Exhibit 18.
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The establishment of Mitzpe Kramim - 
adding insult to injury 

“The entire area over there, not just my plot, belonged to people from my 
village. Kochav Hashachar was built on Deir Jarir lands [...] this is the land I 
grew up on. We planted wheat there, and there was a well where we would 
take the sheep to drink. As soon as Kochav Hashachar was established, 
the trouble started. The settlers drove us away from there, and wouldn’t 
let us come with our flock or plant wheat. It was only later that they said 
it was a firing zone. We had lived off this land. Our entire flock drank from 
the well that was there. As soon as we were driven out, my father sold the 
flock because we had no other source of water. He became unemployed.”52

As part of peace negotiations between Israel and the Palestinian Authority, some 
restrictions were put on Israeli settlement in the West Bank and Gaza Strip in the 
1990s.53 Reacting to these, in 1998, Foreign Affairs Minister Ariel Sharon urged the 
settler public to ‘run and grab every hill.’ The settler public heard the message loud 
and clear, ultimately turning the establishment of unauthorized outposts into a veritable 
method.54 The outpost method has a distinctly political goal: putting facts on the 
ground in anticipation of political decisions regarding the OPT. And so, the advancement 
of negotiations, in fact, spurred a race to increase the reservoir of Israeli-controlled land 
in the occupied West Bank. 

Despite the lack of official permits, the establishment of unauthorized outposts has 
been possible thanks to an extensive system of direct and indirect support from public 
authorities and government bodies, including funding and assistance from government 
ministries, as well as approval from top officials given under the guise of authority. 

Unauthorized outposts cannot be built without the military’s cooperation, which 
manifests, in part, in non-enforcement (turning a blind eye to illegal construction and 
other offenses), protection for outpost residents, the identification and allocation of lands 

52 Comments made by Hazem Hussein ‘Ajaj in: Oded Shalom and Elior Levy, “We have Settlers’ Names. If Necessary, 
We’ll Take Them to The Hague,” Yedioth Aharonot, December 15, 2016 (Hebrew).

53 In 1992, the Israeli government with Yizhak Rabin as prime minister passed a resolution to suspend construction 
in most settlements (Government Resolution No. 360, November 22, 1992). In 1996, following pressure from Arab 
nations, the Israeli government, now with Binyamin Netanyahu as prime minister, decided that the establishment of 
a new settlement would require the approval of both the prime minister and the minister of defense (Government 
Resolution No. 150, August 2, 1996). In 1999, the Ehud Barak government placed further limits on settlement 
expansion, including a ban on building new neighborhoods at a distance from existing settlements.

54 Most unauthorized outposts (including Mitzpe Kramim) - 62 of them - were built between 1999 and 2002; most of 
them during Ehud Barak’s tenure as the prime minister of Israel. See Peace Now. Figures: Number of outposts built by 
year (continuously updated).
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to the Settlement Division, and the laying of infrastructure (such as road construction).55 
The extensive involvement of Israeli officials in the initial establishment of unauthorized 
outposts and subsequent support for them was highlighted in the opinion submitted by 
Adv. Talia Sasson to Prime Minister Ariel Sharon in 2005, and adopted later that year by 
government resolution.56 About 135 unauthorized outposts have been established in the 
West Bank to date using the outpost method, despite international prohibitions and 
obligations. The method is used to deflect criticism both in Israel and abroad.57 

The unauthorized outpost of Mitzpe Kramim was established in 1999 on a hill south 
of the settlement Kochav Hashachar (currently the location of another unauthorized 
outpost, Ma’ale Shlomo). It was included in the “Outpost Deal,” reached in late 1999,58 
according to which several outposts, including Mitzpe Kramim, would be relocated. 
At the time, the outpost lay outside the jurisdictional boundaries of Kochav Hashachar 
and lacked an official master plan, which was why it was slated for relocation to a site 
ostensibly included in the settlement’s master plan (instruction set).59 The government 
intended to move the outpost, “in part, considering and based on the relevant security 
and legal aspects.”60 In other words, the outpost would be moved to lands located within 
the boundaries laid out for Kochav Hashachar in Instruction Set 223/1 which are not 
privately owned and registered.

To relocate Mitzpe Kramim, a plan was drawn for the new outpost, and a site was located 
within the boundaries of the seized area.61 However, when the plan was examined by the 
planning committee, it was found to overlap with the closed firing zone,62 leading to an 
instruction to halt proceedings for the outpost’s relocation immediately. The plan was 
never approved. 

55 For more see, Yesh Din, The Road to Dispossession - A Case Study - The Outpost of Adei Ad, February 2013.

56 Sasson Report.

57 More than 80% of these outposts are located on privately owned Palestinian land. See, Yesh Din, Under the Radar - 
Israel’s silent policy of transforming unauthorized outposts into official settlements, (2015); Settlement 
Watch, Peace Now website.

58 In the “outpost deal,” Minister of Defense Ehud Barak and the settler public agreed on the evacuation of several 
unauthorized outposts and their relocation to new sites.

59 The fact that the unauthorized outpost of Ma’ale Shlomo replaced the removed Mitzpe Kramim demonstrates the 
settler leadership’s disrespect for the agreement. The settlers’ disrespectful attitude towards the outpost deal 
reverberated clearly in statements made by Shimon Riklin at the time: “We plan on returning to all the evacuated 
outposts... There are some plans to return to Mitzpe Kramim, and we haven’t given up on Ma’on either,” in Nadav 
Shragai, “Settlers Return to Outposts Evacuated a Year Ago”, Haaretz, August 14, 2000.

60 Decision No. HT/2 of the Ministerial Committee for Settlement in the Judea and Samaria Area and Gaza Strip dated 
October 10, 1999, validated as a government resolution on October 28, 1999.

61 Regional Council Plan No. 223/1/5 dated October 22, 1999.

62 Closed Military Zone No. 906.
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 From: Conclusion of discussion, Head of GOC Central Command Bureau Chief, dated January 

17, 2000.63 The letter notes the Head of the Civil Administration is responsible for stopping 
planning procedures.

In late January 2000, as the plan to relocate the outpost was pending, in the middle of the 
night, without official approval and in defiance of the law, Mitzpe Kramim settlers placed 
17 caravans about 500 meters east of the fence surrounding the settlement of Kochav 
Hashachar.64 The caravans were placed in an area located outside the boundaries of 
both the seizure and closure orders described above, on privately owned and registered 
Palestinian land, and partly within the boundaries of a military firing zone. 

  Edge of firing zone

  Edge of area marked in Closure Order No. 576

   Seizure Order 

   Instruction Set border

63 CA 7668/18, State Exhibit 46.

64 Ronit Levine-Shnur, “No Talking Donkeys and No Angels in the Vineyards: On the Mitzpe Kramim Case following CC 
(Jerusalem) 29754-11-13 Angel v. Salha”, Law Online: Human Rights - Ruling Highlights (2018) (Hebrew), p. 27. 
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Good faith or calculated strategy?
Over the years,65 including during the litigation in the matter, the settlers of Mitzpe Kramim 
claimed the relocation was carried out with official approval, including from the Military 
Commander of the West Bank at the time, GOC Central Command Moshe Ya’alon 
(who went on to become Chief of Staff and then Minister of Defense). However, there is 
no evidence that the establishment of the outpost and subsequent construction were 
approved by any official. In his testimony before the District Court, Ya’alon claimed he 
knew the outpost was slated to be established inside a tank firing range within the closed 
military zone (firing zone), prompting him to take action toward relocating the range’s 
surface danger zone, although this never actually materialized. The planning process 
was put on hold. The instruction set for the outpost was not updated; no valid planning 
program was prepared for the outpost, and no building permits were issued.66 Referring 
to the affair, Civil Administration Head of Infrastructure Lieutenant Colonel Aviad Caspi 
said that the installation of caravans in their current location was an “error.”67 

A Civil Administration report from late January 2000 reveals that at that point in time, the 
outpost had been connected to infrastructure, and an access road to it had been paved.68 
Despite being built in breach of Israeli law, meaning, without the permits required to build 
a settlement, government approval, valid master plans or building permits, the outpost 
was connected to water and power and had an access road paved with no reaction 
from the Civil Administration, which is tasked with enforcing the law against planning and 
building offenses in the West Bank. 

65 According to residents of Mitzpe Kramim, see, e.g. Batel Kolman, “We are people, not potted plants that can be moved 
around”, Makor Rishon, September 6, 2020 (Hebrew).

66 Ronit Levine-Shnur, “No Talking Donkeys and No Angels in the Vineyards: On the Mitzpe Kramim Case following CC 
(Jerusalem) 29754-11-13 Angel v. Salha”, Law Online: Human Rights - Ruling Highlights (2018) (Hebrew), p. 27. 

67 Oded Shalom and Elior Levy, “We have Settlers’ Names. If Necessary, We’ll Take Them to The Hague,” Yedioth 
Aharonot, December 15, 2016 (Hebrew).

68 CA 7668/18, State Exhibit 48.
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Civil Administration Enforcement Unit report on the transportation of prefabricated 
structures to the current site, January 27, 2000.69 The report lists existing structures 
and the number of occupants in the outpost, and notes all caravans are connected to 
infrastructure, and an access road is in place.

69 Ibid.
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In the years after the outpost’s relocation from its original site, before it went through 
any sort of retroactive regularization and with no official approval whatsoever - Mitzpe 
Kramim continued to expand, absorb new families and install more caravans in the area.70 
In 2010, 16 permanent 140-square-meter stone structures were built in the outpost for 
its older residents. The homes were built by Amanah, the Gush Emunim settlement 
body, in coordination with the Settlement Division, which was in charge of development 
in the outposts. Fourteen of these structures stood on land privately owned and officially 
registered under the names of Palestinians from Deir Jarir. 

Both the caravans and the permanent housing were installed without building permits 
and in defiance of the instruction set, according to which the area remained zoned for 
agricultural use only. Moreover, the site where the caravans were placed lay outside the 
boundaries of the seizure order for the settlement Kochav Hashachar, on privately owned 
Palestinian land. Nevertheless, no enforcement action was taken by the authorities with 
respect to the illegal invasion of the land and the building offenses, as would have been 
expected by law. The outpost continued to grow unhindered, and, in fact, with direct and 
indirect assistance from the military and the Settlement Division.

Turning a blind eye towards offenses of this type is not unusual in the occupied territory. 
In fact, land invasions and illegal construction, officially considered administrative and 
criminal offenses, are consistently backed by the authorities in their own search to 
expand the reserve of Israeli-controlled land in the OPT.71 

70 The outpost is mentioned in the report on unauthorized outposts submitted to the prime minister. See Sasson 
Report.

71 For more, see Yesh Din, Crime without Punishment: Law enforcement in cases of illegal construction and 
violation of judicial and administrative orders by Israelis in the West Bank, Yesh Din (January 2017).
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Landowners petition the Supreme Court 
In early 2011, three residents of Deir Jarir - Abd al-Fatah Salha, Daud Ahmad Ali Rabia 
and Hazem Hussein Ajaj - petitioned the Supreme Court with Adv. Hussam Yunes 
against the invasion of the land and the illegal construction on it.72 The petitioners 
presented a solid factual case to support their contention that the structures were built 
illegally, on land they privately own, and asked the Supreme Court to instruct the state to 
execute the demolition orders issued against the structures and restore the petitioners’ 
rights to the land. In February of that year, shortly after the petition was filed, Justice 
Elyakim Rubinstein issued a temporary injunction against the outpost’s committee and 
the Amana movement, directing construction work on the ground be halted pending a 
decision to the contrary.73

In March 2011, following the High Court’s decision, the director of the Civil Administration 
Enforcement Unit reported the 14 structures declared as illegally built in Mitzpe Kramim 
had been served with enforcement and stop work orders.74 During a meeting of the 
Civil Administration Enforcement Committee in May 2011 (which the parties involved 
in building the illegal structures did notattend), a decision was made to “issue a final 
stop work and demolition order against the structures... and restore the situation on the 
ground to its prior state.”75 

72 HCJ 953/11.

73 HCJ 953/11, decision dated February 16, 2011.

74 Civil Administration Enforcement Unit Director. Report of Illegal Israeli Construction - Mitzpe Kramim - Kochav 
Hashachar - Ramallah District, March 27, 2011. CA 7668/18, State Exhibit 61.

75 Judea and Samaria Area Civil Administration Supreme Planning Council Enforcement Subcommittee Transcripts. 
Illegal Construction File: 128/11-115, May 2, 2011. CA 7668/18, State Exhibit 62.
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Map attached to Civil Administration report, marking illegal construction in Mitzpe 
Kramim, March 27, 2011. 76

76 CA 7668/18, State Exhibit 61.
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As noted, Mitzpe Kramim is not located within the boundaries of the seizure order, 
meaning the Civil Administration, via the Supervisor of Governmental Property, should 
not have been able to allocate the land to the settlement division. Nevertheless, several 
months after the Supreme Court issued an interim injunction ordering construction in 
Mitzpe Kramim to cease, and after said construction had been declared illegal by the 
Civil Administration, the Settlement Division transferred rights at the site to the settlers 
through “authorized party” agreements. In these agreements, signed between May and 
July of 2011, the Settlement Division presented itself as title holder to the land, despite 
having no such title, and despite the fact that, thanks to the litigation in the matter, the 
land was known to be privately owned.77 

The documents submitted to the court by the officials involved in the establishment of 
Mitzpe Kramim prove the Settlement Division was well aware that the outpost’s site was 
outside its purview.78 In other words, the Settlement Division knowingly defied the law 
when it allocated this area for the establishment and development of an Israeli settlement. 
Notably, allocating land outside the purview of the Settlement Division is not an unusual 
practice in the occupied West Bank. In 2017, daily newspaper Haaretz revealed that the 
Settlement Division had given privately owned and “state land” it had no authority over 
to settlers in various locations,79 while Deputy Attorney General Dina Zilber cautioned the 
Settlement Division had allocated land outside its purview in too many cases as far back 
as in 2015.80 

Moreover, the investigation conducted by Haaretz revealed that the Settlement Division 
continued to support the outpost’s establishment even after the state found out it had 
been built on registered private land by providing banks with documents ostensibly 
showing the settlers had permission to build at the site and reside there. Israeli banks are 
obligated to ascertain land ownership prior to approving loans. Mizrahi-Tefahot Bank and 
Leumi Bank treated the Settlement Division as an official body, accepting the documents 
showing settlers to have rights to the land as authorized parties.81 This meant families 
living in the unauthorized outpost were able to receive mortgages to purchase homes 

77 Yotam Berger, “Israel Knowingly Gave Private Palestinian Land to West Bank Outpost”, Haaretz English website, 
September 25, 2018.

78 The WZO was permitted to operate only within the confines of the area captured in the closed zone within the 
Kochav Hashachar seizure order. In a letter dated July 30, 1980, Instructions regarding the Seizure Order in Kochav 
Hashachar. CA 7668/18, State Exhibit 10.

79 For more: Yotam Berger, “Overstepping Authority, State Body Advances Illegal Israeli Settlement Construction in 
West Bank,” Haaretz English website, March 9, 2017. Peace Now, Unraveling the Mechanism behind Illegal 
Outposts (2017).

80 Conclusion of Discussion regarding the involvement of the Settlement Division in the Transfer and Management of 
Land in the Judea and Samaria Area, Ministry of Justice, May 10, 2015.

81 The “authorized party” agreements were submitted as exhibits with the claim Mitzpe Kramim settlers filed against the 
Palestinian landowners. CC 29754-11-13, Statement of Claim. 
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from Amana even after the houses were declared illegal.82 All of this transpired despite 
the fact that at that stage in the litigation, everyone involved - the Mitzpe Kramim settlers, 
the Settlement Division and Amana - knew full well that the lands in question were owned 
by Palestinians, or, at the very least, that they were the subject of a legal dispute.83 

“Authorized Party” agreement between the Settlement Division and two 
Mitzpe Kramim settlers signed four months after the interim injunction 
halting work in the area was issued.84 

82 Ibid.

83 As noted above, at the time, an interim injunction instructing works in the area must cease was pending, and 
construction in the area was declared by the Civil Administration to be illegal.

84 Attached to Statement of Claim. CC 29754-11-13, Amended Statement of Claim.
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Over the course of 2012, about a year after the Mitzpe Kramim petition was filed and 
as the fate of the entire outpost was being determined by the Supreme Court, settlers 
from the outpost continued expanding it unfettered, with no enforcement action on the 
part of Israeli law enforcement agencies. Billboards and ads in settlement newsletters 
urged young adults to “join a booming Israeli-religious community” in an effort to attract 
new families to occupy the twenty new caravans added to the site.85 During this time, 
the outpost’s population doubled, even tripled, serving as a reminder that the race for 
settlement expansion in the OPT rests on laying facts on the ground and, often, on 
stretching the limits of Israeli law itself.86 

In 2013, following the Supreme Court case, the Civil Administration Enforcement Unit 
declared all structures in Mitzpe Kramim as illegal construction, recognizing they stood 
on “land privately owned by residents of Deir Jarir, within the bounds of a valid, but not 
detailed, master plan that is not zoned for construction” (in addition to the 14 stone 
structures regarding which demolition orders were issued in 2011).87 In another meeting 
of the Civil Administration Enforcement Subcommittee, also unattended by the settlers 
of Mitzpe Kramim, a decision was made to “issue a final demolition and stop work order 
for all structures in Mitzpe Kramim.”88 

85 Yehoshua Breiner, “Settlers Market Outpost Pending before the HCJ”, Walla, August 1, 2012 (Hebrew). 

86 Yesh Din, Crime without Punishment: Law enforcement in cases of illegal construction and violation of 
judicial and administrative orders by Israelis in the West Bank (2017). 

87 Civil Administration Enforcement Unit, re: Report on Illegal Israeli Construction Mitzpe Kramim - on AG Instructions as 
part of HCJ, Ramallah District, September 3, 2013. CA 7668/18, State Exhibit 66.

88 Civil Administration Enforcement Subcommittee Transcripts, Decision in Illegal Construction File 123/13, September 
30, 2013. 
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  Privately owned Palestinian plots

            Illegal construction in the outpost according to Civil Administration figures.

Nevertheless, despite the declaration of all construction as illegal, no enforcement action 
was taken against either the invasion of the land or the building offenses. The demolition 
orders were never executed, and the outpost continued to expand. The outpost’s growth 
and expansion could not have happened if it were not for the willful ignorance of all 
institutions and officials meant to enforce the law in the West Bank. 

Buying time - Mitzpe Kramim settlers file a civil claim to 
the District Court

Threatened by the petition filed by Palestinians claiming title to the land and the decisions 
of the Supreme Court in response, the settlers and the institutions supporting them 
decided to take preventative legal action. In 2013, as a way of circumventing the High 
Court of Justice, 52 outpost residents filed a civil claim against the Palestinian petitioners, 
the Civil Administration and the WZO (Settlement Division) at the Jerusalem District Court. 

The claimants argued the land on which the outpost was built was located inside the 
seized area and had been lawfully allocated by the military (the Civil Administration, the 
Supervisor of Governmental and Abandoned Property) to the WZO (Settlement Division) 
and later to the settlers themselves in the “authorized party” agreements they received 
from the Settlement Division.89 The crux of the claimants’ argument was that the transfer 

89 CC 29754-11-13, Statement of Claim.
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of title had been made in good faith by all parties involved, and therefore, they retained 
their rights to the land. This claim relies on Section 5 of the Order regarding Government 
Property, a legal arrangement designed to provide some protection to parties with which 
the Civil Administration had contracted in the past. When the ‘Expropriation Law’ was 
struck down, this section of military legislation was conjured up to try and retroactively 
approve Mitzpe Kramim and many other cases of Israeli construction on privately owned 
land in the OPT in breach of Israeli law. 

The claimants demanded recognition as title holders, which would give them the right 
to pursue further construction in the outpost and legalize the existing structures built 
without permits. According to the Statement of Claim, the unauthorized transfer of 
land in the area was carried out without knowledge that the land in question was not 
under the purview of the Civil Administration Supervisor of Governmental Property in 
Judea and Samaria (and, accordingly, the Settlement Division). These arguments were 
made despite the ample evidence (discussed in detail in this report) indicating that the 
Settlement Division was permitted to operate only within the boundaries of the seizure 
order and that it exceeded the permitted area by about 600 dunams. During a hearing 
held before the High Court of Justice in late 2015 in the landowners’ petition, the justices 
decided to hold off on their ruling on Mitzpe Kramim pending the resolution of the District 
Court claim. 

Using market ouvert to maneuver around 
the Expropriation Law 

“We are advancing the law, and we believe in it, but we are simultaneously 
developing other legal tools to help regularize the settlements.”90

The legal struggle over Mitzpe Kramim must be considered in its wider context. Hundreds 
of thousands of housing units built in official West Bank settlements in defiance of 
international law were initiated and supported by the Israeli authorities. In addition to 
these, thousands of structures, roads and infrastructure facilities were built on privately 
owned Palestinian land in defiance of Israeli law, in processes involving criminal and 
administrative offenses. 

Despite repeated criticism in Supreme Court rulings, official government documents, 
and State Comptroller reports,91 Israeli law enforcement authorities systematically, and 

90 Statements made by Ayelet Shaked in relation to the Regularization Law, in Orly Goldklang, “In Break with Past, HCJ 
Now Used for Regularization”, Makor Rishon, June 8, 2018 (Hebrew).

91 See e.g., Sasson Report and Spiegel Report (Brigadier General Ret. Baruch Spiegel was appointed by the Ministry of 
Defense to put together a settlement database). For more, see Uri Blau, “Secret Israeli Database Reveals Full Extent of 
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as part of deliberate government policy, refrain from acting against illegal construction 
in settlements and outposts in the West Bank.92 This willful institutional ignorance has 
produced a reality in which usage rights in many privately owned lands have been 
effectively expropriated from the Palestinian owners in favor of thousands of settlers, 
who no one disputes had acted criminally under Israeli law. The Civil Administration 
estimates there are “3,000 families living in 70 communities.”93 Mitzpe Kramim, therefore, 
is no aberration. 

Attempts to expropriate through legislation 

In the past decade, the Israeli regime has openly and publicly supported 
unauthorized outposts. It has also begun searching for ways to retroactively 
legalize them on a wholesale basis by passing laws and adopting legal doctrines 
that mark a departure from the state’s previous practices. This coincides with 
efforts by the Israeli government to undermine the power of the institutions that 
perform judicial review over the occupation regime.94 These developments have 
led to a slew of legislative and administrative reforms effectively designed to turn 
Israeli apartheid into an official political system.95 

After the 2011 ruling ordering the evacuation of the unauthorized outpost of 
Migron,96 the Knesset settler lobby (Shdulat Eretz Israel) presented a plan for the 
blanket retroactive approval of outposts and landgrab in the West Bank, relying 
on the contention that those who built the unauthorized outposts acted in good 
faith. This claim rested on a legal opinion authored by Adv. Yaakov Weinroth, 
who asserted that: “The fact that a certain individual erected structures on land 
belonging to another individual does not necessarily lead to the legal conclusion 
that the structure should be demolished. The guiding principle for resolving this 
issue in the Judea and Samaria Area is the builder’s good faith.97 

Illegal Settlement”, Haaretz English website, January 1, 2009. HCJ 8088/14 Farhat et al. v. Attorney General 
et al., transcripts, January 13, 2016; State Comptroller, Annual Report 63B, July 17, 2013 (Hebrew), p. 141. 

92 Yesh Din, Crime without Punishment: Law enforcement in cases of illegal construction and violation of 
judicial and administrative orders by Israelis in the West Bank (2017).

93 Session No. 714 of the Knesset Internal Affairs and Environment Committee, October 15, 2018.

94 See, e.g., Yesh Din, Annexation Legislation Database (continuously updating).

95 Yesh Din, The potential impact of West bank annexation by Israel on the human rights of Palestinian 
residents (2020). 

96 HCJ 8887/06 Yusef Musa Abd a-Rizziq al-Nabut et al. v. Minister of Defense et al., judgment dated August 
2, 2011.

97 Moran Azulay, “Legal opinion: No obligation to raze outposts”, Ynet, December 6, 2011 (full quote appears only in the 
Hebrew version of the report).
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The shift in the government’s approach to illegal outposts, and the occupation 
itself, was heralded by the publication of the Levy Committee report in 2012.98 The 
report called into question whether the West Bank was, in fact, under occupation, 
asserting the laws of occupation do not apply to it, and hence concluding that 
there is no prohibition on establishing settlements under either international law 
or Israeli law. While the Government of Israel has never officially adopted the Levy 
Report, in the years after its publication, state authorities have made concerted 
efforts to apply its conclusions, advance planning for outposts and retroactively 
approve unauthorized outposts.99

The most blatant attempt at blanket retroactive approval of illegal Israeli 
construction in the West Bank in recent years was the passing of the Expropriation 
Law (formally known as the Regularization of Settlement in Judea and Samaria 
Law). A pivotal legislative development, the law, passed by the Knesset in 
February 2017, several days after the evacuation of the Amona outpost, with the 
aim of greenlighting the overarching expropriation of Palestinian owned land and 
transfer of usage rights to Israelis who invaded them illegally, so long as they 
had done so in “good faith,” which it defined broadly. Thanks to petitions filed 
by several Palestinian village councils together with human rights organizations, 
including Yesh Din, the law was repealed by the Supreme Court.100 The judgment 
held the law to be unconstitutional as it violated West Bank Palestinians’ rights to 
property and equality.101

Even before the Expropriation Law was repealed, perhaps with the assumption that 
it would inevitably be disqualified by the court, government officials began making 
concerted efforts to find legal tools to facilitate the retroactive authorization of outposts 
without a law designed specifically for this purpose. AG Avichai Mandelblit supported 
these efforts and steered action in that direction. In July 2015, the government put 
together a team of legal experts tasked with finding ways to retroactively approve illegal 
construction in the West Bank. The Zandberg Committee was appointed by Prime Minister 
Binyamin Netanyahu for the purpose of “drafting a plan for regularizing structures and 

98 A team of legal experts chaired by retired Supreme Court Justice Edmund Levy was tasked by the government to 
reexamine the Sasson Report and find ways to retroactively approve the outposts. See, Yesh Din, Unprecedented - A 
Legal Analysis of the Report of the Committee to Examine the Status of Building in Judea and Samaria 
[the West Bank] (“The Levy Committee”) – International and Administrative Aspects (2014).

99 See, Yesh Din, From Occupation to Annexation: The silent adoption of the Levy report on retroactive 
authorization of illegal construction in the West Bank (2016).

100 Regulation of Settlement in Judea and Samaria Law 2017. The law was passed by the Knesset and published 
in the official gazette on February 13, 2017. 

101 HCJ 2055/17 (joined with HCJ 1308/17) Head of Ein Yabrud Council et al. v. the Knesset et al., judgment dated 
June 9, 2020.
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neighborhoods in Jewish settlements in Judea and Samaria constructed with assistance 
from the authorities.” Adv. Mandelblit served as a member of the Committee upon its 
formation, while still acting as Government Secretary. He remained a member of the 
Committee until his appointment as Attorney General in early 2016. 

The Zandberg Committee submitted its concluding report in 2018, offering a detailed 
legal framework for the retroactive authorization of thousands of illegal structures in the 
West Bank.102 The report included a detailed review of the various laws applicable in the 
West Bank and put a particular emphasis on the “market ouvert” principle mentioned in 
Section 5 of the Order regarding Government Property. This section was meant to provide 
the “legal basis for the regularization of land not included in state land declarations.”103 

Section 5, appearing under the title Transaction Propriety in Military Order No. 59, 
stipulates:

Any transaction entered into in good faith between the Supervisor and any other party 
with regards to any property the Supervisor held to be governmental property at the time 
of the transaction shall not be disqualified and shall remain valid even if it is proven that 
the property was not, at the time, governmental property.” 104 

Title of Order No. 59, from Proclamations, Orders and Appointment File. Hundreds of 
orders such as these, signed by the Israeli military, effectively constitute the law applicable 
in the West Bank. 

102 For more, see Yesh Din, The Age of Regularization - The Zandberg Committee Expropriation Report for 
Retroactive Authorization of Israeli Outposts and Illegal Construction in the Settlements: Analysis, 
Ramifications and Implementation (2019).

103 Expert Committee for the Regularization of Construction in the Judea and Samaria Area, Concluding Report, 
(Zandberg Report) (Hebrew), p. 88.

104 Order regarding Government Property (Judea and Samaria) (No. 59) 1967, Section 5.
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This provision, until then rarely used, mirrors a similar legal arrangement inside Israel105 - 
market ouvert, which provides that, under certain conditions, parties that acquired rights 
to land would be given precedence over the original owners. The principle applies even 
in cases in which the original owners were not party to the transaction and did not 
transfer rights to the purchasers, and even where rights were not transferred in full, as 
long as the transfer was carried out in good faith, for full remuneration and based on 
information appearing in the official land registry.

The principle of market ouvert is intended to protect individuals who purchased land 
based on erroneous registration. It is intended to guarantee the rights of innocent buyers 
who rely on the land registry in cases in which it is later discovered that a registry error 
resulted in property being sold by a party other than the owners. In that way, market 
ouvert averts a situation in which the transaction chain collapses due to an error or malice 
that are unrelated to the buyer.106 Section 5 of Military Order No. 59 similarly guarantees 
the rights of parties acquiring rights to land, even if the rights had been transferred to 
them by a party other than the original owners, provided the following conditions are 
met: A transaction must have taken place between the Supervisor and the settling body 
(usually the Settlement Division) or any settlers, which included an agreement for the 
allocation of land between the Supervisor and a third party, and the entire transaction 
must have been entered into in good faith by the Supervisor.107 

Title is a key principle of property law. Since market ouvert transfers title without the 
approval of the owners, it must be used cautiously and sparingly. This is doubly true in 
the case of the West Bank, an area under a regime implicated in the crime of apartheid, 
a feature of which is widespread colonization, landgrab and dispossession of local 
inhabitants of their land and property. In practical terms, applying market ouvert in the 
West Bank means title would be expropriated from Palestinian owners, who are in an 
inherently inferior position under this regime and handed over by the state to privileged 
Israeli settlers.108

The recommendation to utilize market ouvert as a major tool for retroactively approving 
illegal structures relied in part on an expert opinion authored by AG Avichai Mandelblit, in 
which he held that, “Section 5 of the order expresses the market ouvert principle, which 
is accepted in parallel contexts, including in Israeli law, and does not, per se, contradict 

105 Land Law – 1969, Section 10.

106 Ronit Levine-Shnur, “Market Ouvert in Judea and Samaria Area Lands,” Mishpatim, Vol. 50, November 30, 2019 
(Hebrew).

107 Order regarding Government Property (Judea and Samaria) (No. 59) 1967, Section 5.

108 For more See: Yesh Din, The Israeli Occupation of the West Bank and the Crime of Apartheid: Legal Opinion, 
(June 2020).
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international law.”109 It also relied on Dr. Chagai Vinizky’s analysis of the market ouvert 
principle, which is included in Annex C of the Zandberg Committee’s concluding report. 

As a specific tool for retroactively approving illegal construction, market ouvert first 
appeared in litigation regarding Mitzpe Kramim, making it a test case for parties striving 
to retroactively authorize illegal Israeli construction in the West Bank. Prominent legal 
experts in the country, who believed the principle was conjured up as a contrivance to 
aid in the blanket approval of outposts and structures built throughout the West Bank in 
brazen defiance of Israeli law, likewise considered the case seminal.110

Emboldened by the publication of the AG’s opinion and the Zandberg Committee 
recommendations, the Civil Administration has set out to turn the exception into the 
rule and apply the provisions of Section 5 of the Order regarding Government Property 
(market ouvert) to other cases of landgrab in the West Bank. In recent years, the Civil 
Administration has announced it would accept market ouvert claims in several civil 
claims heard by the Jerusalem District Court, including one in which settlers claim title 
to land inside Hebron, another concerning Hablah (حبلة) lands, and one in which settlers 
from Geva Binyamin claim title to Jaba’ (جبع) lands.111 

In good faith? - Using market ouvert to 
retroactively approve Mitzpe Kramim

“Let’s not be naïve. Are we dealing with property rights here? Is the question 
on your minds really how to prevent harm to Palestinian real estate? The 
real issue, my MK and minister friends, is the political issue. What is this 
government’s settlement policy in Judea and Samaria ...? How much can 
you hide behind questions of property and hide your desire - to execute 
settlement policy in Judea and Samaria.”112

109 Office of the Attorney General, “Conclusion of Discussion - Section 5 of the Order regarding Government Property 
(Judea and Samaria Area), December 7, 2016, enclosed as a response on behalf of the Attorney General in HCJ 
1308/17, Silwad Municipality v. Knesset, cited in the Expert Committee for the Regularization of Construction in 
the Judea and Samaria Area Concluding Report, (Zandberg Report), p. 88.

110 Mordechai Kremnitzer, “Legalization of Outpost Exposes Israel’s Tricks in the West Bank”, Haaretz English website, 
August 29, 2018. Ronit Levine-Shnur, “Market Ouvert in Judea and Samaria Area Lands,” Mishpatim, Vol. 50, 
November 30, 2019 (Hebrew).

111 Civil Administration, Public Notices, Notice regarding Use of Section 5 of the Order regarding Government Property 
(Judea and Samaria) (No. 59) 5727-1967, January 16, 2022 (Hebrew).

112 MK Zvulun Orlev, Protection of Persons in Possession of Land in Judea and Samaria -2011. Session No. 356 
of the18th Knesset, June 6, 2011.
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First and foremost, the invocation of market ouvert, a little-known section of military law, 
in order to retroactively approve the outpost of Mitzpe Kramim completely ignores 
Israel’s obligations as the occupying power to safeguard the property of 
protected persons living under occupation. For many years, residents of Deir Jarir 
were denied their right to access the land on which the dispute revolves as it was seized 
by the army. The civil claim brought by the outpost’s settlers has turned Deir Jarir’s 
residents from petitioners seeking law enforcement against criminal activity on their 
property into defendants required to defend their fundamental rights against an entire 
system mobilized to harm them and impinge on their most basic rights. 

The precedent-setting use of market ouvert signals a significant threat to the fate of 
many other lands in the West Bank where outposts and other structures have been built 
illegally. The statement of claim argues that all parties involved acted in good faith when 
transferring rights in the land from one entity to another.113 However, as detailed above, the 
parties involved never had the authority to transfer rights, since the Settlement Division 
and the military had been aware that the area exceeded the bounds of the seizure and 
closure orders since the 1990s, a decade before the caravans were installed at Mitzpe 
Kramim.114 

In the Statement of Defense submitted to the court in 2013, the Civil Administration took 
the position that an area under a military seizure order cannot be considered government 
property, based on an opinion given by Avichai Mandelblit’s predecessor as AG, Yehuda 
Weinstein. This means Section 5 would be inapplicable, and the outpost could not be 
retroactively authorized in this manner.115 According to this position, the outpost was built 
on privately owned and registered land that lay outside the purview of the Settlement 
Division and the Civil Administration, contradicting the good faith argument put forward 
by the Settlement Division and the settlers of Mitzpe Kramim. 

This position took a 180-degree turn in the concluding arguments filed with the court 
in July 2018, in which the state said it supported the application of market ouvert in 
the matter of Mitzpe Kramim, even though it had never considered the lands on which 
it was built to be government property.116 This about-face was the result of a shift in 
the government’s position on unauthorized outposts, led, in part, by Justice Minister 
Ayelet Shaked and the new Attorney General, Avichai Mandelblit. The latter determined 
the application of market ouvert in the West Bank via Section 5 does not contradict 
international law.117

113 CC 29754-11-13, Statement of Claim, p. 5, para. 19.

114 See subchapter above on the Kochav Hashachar instruction set (master plan).

115 CC 29754-11-13, Plaintiff 4 Concluding Arguments.

116 Ibid.

117 Office of the Attorney General, “Conclusion of Discussion - Section 5 of the Order regarding Government Property 
(Judea and Samaria Area)” (Hebrew). 
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During the litigation in the District Court, the plaintiffs summoned a slew of witnesses who 
held key positions at the time Mitzpe Kramim was established, including the people who 
steered the authorization agreement between the Civil Administration and the Settlement 
Division and the relocation of the outpost to its current site. According to the District 
Court’s ruling, the contribution these witnesses made to the trial lay in “establishing the 
prevailing mindset during the formulation of the various arrangements.”118 The mindset 
emerging from the testimonies given by the plaintiffs’ witnesses revealed a fundamental 
truth about many settlements and outposts in the West Bank, as its establishment 
(or, in this case, relocation) was pursued with complete disregard for the rights of the 
Palestinian landowners and in defiance of Israeli law.

The testimonies heard during the trial evinced Israel’s utter disrespect for Palestinian 
property, and in particular, its dubious management of land in the OPT in a manner that 
exclusively benefits the settlement enterprise. For instance, plaintiff’s witness Yehuda 
Nahari, who was the Supervisor of Governmental and Abandoned Property from 1981 
to 1989, 119 recounted how he allocated the area in question without “a location marker 
or an exact outline.” In other words, transferring land rights without a proper survey and 
accurate maps was seen as standard practice by the officials supposedly entrusted with 
safeguarding Palestinians’ rights.

Plaintiffs’ witness, Yair Blumenthal, was Head of Infrastructure with the Civil Administration 
from 1993 to 2005. As part of his role, he was involved in selecting the new location for 
Mitzpe Kramim. Blumental claimed the site was selected based on the recognition that 
it was located within the bounds of the authorization agreement between the Supervisor 
and the Settlement Division, on land under military seizure and within the confines of 
Kochav Hashachar’s fence. Later in his testimony, Blumenthal contradicted these 
statements when he said he had, in fact, been aware that the new location was “generally 
speaking, outside [the boundaries of] the order,” and that the land was registered and 
owned by Palestinians. He went so far as saying during the trial that it “did not matter” 
to him.120 Notably, in 2008 Lieutenant Colonel Blumenthal was charged with bribery for 
having provided Israeli developers with secret documents about private lands in the 
West Bank in return for money and other favors when he was the Civil Administration 
Head of Infrastructure.121 He was ultimately convicted of a lesser charge of breach of trust 
in a plea bargain. 

118 CC 29754-11-13, judgement. 

119 As part of his position, Nahari was responsible for allocating the lands on which the settlement of Kochav Hashachar 
and the outpost of Mitzpe Kramim were built to the WZO.

120 CC 29754-11-13, judgement, p. 19.

121 Chaim Levinson, “Ex-IDF Official in West Bank Cuts Plea Deal Over Bribery,” Haaretz English website, April 9, 2013 
(Hebrew version of this report was updated March 30, 2017).
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Shlomo Moshkowitz, who served as Civil Administration Head of Planning, spoke 
about the loose connection between the maps and reality on the ground. According to 
Moshkowitz:

At that time, up to about the mid-1980s, it was common, in all the orders I know... 
they were done in such a way that the order had nothing to do with the place where it 
was actually executed .... (the Supervisor) had a rough knowledge of the area (he had 
allocated) but not the exact location or the exact boundary.122 

The District Court judgment - law in 
service of the settlements

“This is a strategic judgment, and it is great news.... I’ve been working on 
administrative regularization tools in addition to the Regularization Law for 
three years now. This Sisyphean work has paid off. What the state’s position 
means is that it’s no longer saying communities have to be evacuated, but 
that we’ll find a way to regularize, to enable them to grow and develop. This 
is tremendous news.”123

In August 2018, the Jerusalem District Court ruled in favor of the settlers of Mitzpe 
Kramim, holding the outpost could be retroactively approved.124 The ruling upheld the use 
of market ouvert in the OPT, based on Section 5 of Order No. 59, in order to retroactively 
approve outposts. The court recognized usage rights (“authorized party rights” by the 
Settlement Division) for the land occupied by the settlers of Mitzpe Kramim, effectively 
denying Palestinian landowners their rights to the land. 

Several conditions must be met for market ouvert to apply in the West Bank under 
the terms of military legislation: a transaction must have taken place, the parties to it 
must have acted in good faith, and the property regarding which the transaction was 
made must have been considered government property. The District Court held all 
three requirements had been met. According to the ruling, the authorization agreement 
between the Settlement Division (WZO) and the Civil Administration was a valid 
agreement that had been entered into lawfully. The court also found the Supervisor had 
acted in good faith when he erroneously thought the entire area was located within the 
confines of the seizure order at the time he drew the authorization agreement, which, as 
recalled, amalgamated the seized area and the closed area. Finally, the ruling included 

122 CC 29754-11-13, judgement, p. 20.

123 Comments made by Minister of Justice Ayelet Shaked following the judgment in Mitzpe Kramim, in Avishay Greenzeig, 
“Shaked on Mitzpe Kramim Ruling: Strategic Precedent - No More Evacuations”, Ma’ariv, August 29, 2018 (Hebrew).

124 CC 29754-11-13, judgement, para. 197.
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the precedent-setting finding that private land seized for military purposes using a seizure 
order can, if needed, be considered government property. The landowners and the Civil 
Administration, whom the settlers of Mitzpe Kramim sued, were ordered to pay 15,000 
ILS and 25,000 ILS, respectively, in trial costs and legal fees.125

The court found that the parties involved in the establishment and development of the 
outpost of Mitzpe Kramim - the Civil Administration, the Settlement Division and the 
settlers - had all acted in good faith. Moreover, the ruling treated the Settlement Division 
as if it were a private actor that purchased the land, effectively affirming a process akin 
to the privatization of the Settlement Division, a public body that should be bound by 
obligations set in public law, especially concerning lands that are the subject of an 
international conflict. This further contributes to the state’s abdication of its responsibilities 
towards the occupied territory and its residents - protected persons under international 
law. 

Although the Israeli authorities never considered the land in question to be government 
property, but rather private Palestinian property seized using a military seizure order for 
a limited time and for urgent, imperative military needs - the court elected to recognize 
the lands as government property allocated to the settlers of Mitzpe Kramim. The finding 
contradicts previous Supreme Court rulings that determined only “state land” could be 
considered government property and that military seizure does not alter the proprietary 
status of the land.126 

Although the judgment concerns the West Bank, it completely ignored the land’s unique 
status as land located in an area held under belligerent occupation. It also ignored 
previous decisions made by Israeli courts with respect to the status of privately owned 
land in the OPT. In other words, the court made its ruling in the matter between the 
settlers of Mitzpe Kramim and the Palestinian landowners from Deir Jarir completely 
outside the context of the prolonged occupation of the West Bank, as if it were 
a dispute between parties belonging to groups with equal rights. The ruling 
ignored the provisions of international law applicable to an occupied territory, specifically, 
the occupying power’s obligation to protect land privately owned by Palestinians, who 
are considered protected persons. In so doing, the court put a seal of approval on 
favoring the property interests of the Jewish settler population over the fundamental 
rights of Palestinian landowners. 

Considering the ruling’s wider context, it is difficult to avoid viewing it as an affirmation 
that the Israeli regime bares distinctive apartheid features. As part of this regime, Israel is 
taking action towards cementing its control and oppression of the Palestinians, making 

125 CC 29754-11-13, judgement, para. 200.

126 See, e.g., HCJ 390/79, HCJ 9669/10, Abd al-Rahman Qasem v. Minister of Defense, and HCJ 6528/13, Abd 
al-Rahma Qasem v. Minister of Defense, judgment dated September 8, 2014.
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sure they remain inferior in rights and resources. The ruling clearly favored the interests of 
Mitzpe Kramim settlers - who belong to an already privileged population in the West Bank, 
over protecting the rights of Palestinian landowners, who belong to a population that is 
subjected to systemic, systematic discrimination and whose political rights have been 
suspended. The profound implications the judgment has - the creation of a mechanism 
for stripping Palestinians of their rights to their lands and handing these rights over to 
settlers who illegally invaded them, which are unlikely to have gone unnoticed by the 
court, serve to reinforce this observation. 

The settler public and their supporters in the government and the Knesset considered the 
ruling a significant step, paving the way towards the retroactive approval of thousands of 
structures built on privately owned land in the West Bank, without the need to pass new 
legislation. Referring to the judgment, then Minister of Education, Naftali Bennett, made 
no attempt to hide the main reason behind the application of market ouvert: “Jewish 
settlement in Judea and Samaria is a pillar of the Jewish people in their land. It is another 
step on the way to making settlements an integral part of the State of Israel.”127 

Taking over lands in the West Bank has become an end that justifies the means, 
including realigning the legal framework such that it is officially founded on discrimination 
between Jews and Palestinians in the West Bank. Senior figures in the Israeli regime 
seem bent on removing the veil upon which Israel once prided itself, whereby the legal 
framework applied to the OPT conforms to international humanitarian law. In that respect, 
the judgment delivered by the District Court cracked the façade of judicial impartiality 
towards the occupied Palestinian population the state had sought to preserve over the 
past 50 years. 

The Supreme Court’s ruling
“An approach whereby the quasi-proprietary rights of Israelis in respect of 
certain land are protected by basic laws, while the rights of the Palestinian 
landowners in the same land are unprotected cannot be accepted. Such 
an approach creates a regime of constitutional apartheid.”128

The residents of Deir Jarir appealed the District Court’s ruling to the Supreme Court, 
arguing that the principle of market ouvert cannot be applied within the legal 
framework pertaining to occupation. The appellants also argued that any questions 
regarding good faith should have been moot given the significant disparity between the 
seizure order, which covered 850 dunams, and the area included in the authorization 

127 Avishay Greenzeig and Arik Bender, “Court Approves Mitzpe Kramim Opening Door to More Regularization”, Ma’ariv, 
August 28, 2018 (Hebrew).

128 From CA 7668/18, Motion to Join Proceedings as Amicus Curiae.
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agreements between the Civil Administration and the Settlement Division, which covered 
1,416 dunams. Such a large gap suggests an act that exceeds the bounds of negligence 
and good faith, crossing over into true malice.129 The appeal filed to the Supreme Court 
was set to be heard jointly with the pending petition filed by the landowners in 2011. 

Human rights organizations Yesh Din and ACRI, as well as Peace Now and Prof. Sandy 
Kedar, filed a motion to join the proceedings as amicus curiae in the appeal, which was 
filed by Adv. Hussam Yunes. The motion was spurred by the precedent set in the District 
Court’s ruling, which opened the door to the wholesale expropriation of Palestinian 
property in the OPT, in defiance of international law, the obligations the State of Israel and 
its authorities bear as the occupying power, and previous rulings of the Supreme Court. 

The amicus curiae motion put a great emphasis on the provisions of international law 
with regards to occupation, which constitute the applicable law in the OPT. According 
to these provisions, the Palestinian residents of the West Bank are protected persons 
whose property may only be expropriated for imperative military needs. This fact is 
entirely absent from the judgment delivered by the District Court, as well as the AG’s 
position. The motion further argued that the loose, fluid interpretation of both the law and 
the facts had been misplaced, seeing as the landgrab taking place throughout the 
West Bank is not comparable to a dispute between neighbors who enjoy equal 
rights, but is rather a state of occupation in which Israelis and Palestinians 
are inherently unequal. The motion mentioned the decision of the District Court had 
completely disregarded the landowners’ property rights enshrined in Basic Law: Human 
Dignity and Liberty, Art. 46 of the Hague Regulations concerning the Laws and Customs 
of War on Land of 1907 and Art. 53 of the Fourth Geneva Convention relative to the 
Protection of Civilian Persons in Time of War of 1949.130 

On August 27, 2020, the Supreme Court overturned the District Court’s ruling. The 
majority ruling instructed the evacuation of all outpost structures built on privately 
owned land within three years. As for the application of Section 5 of Military Order 
No. 59, the Supreme Court ruled market ouvert should be applied sparingly rather than 
expansively, since, as applied in the context of Mitzpe Kramim, the principle of market 
ouvert is at odds with the obligation international humanitarian law imposes on the 
military commander to protect the property of the occupied population.131 

The court ruled that applying the principle of market ouvert in the matter of Mitzpe 
Kramim, and the attempt to apply it broadly in the West Bank to facilitate the retroactive 
authorization of outposts, is incompatible with the legal and factual circumstances in the 
West Bank. According to the judgment:

129 From the appeal proceedings filed with the Supreme Court, CA 7668/18, Salha v. Angel.

130 From CA 7668/18, Motion to Join Proceedings as Amicus Curiae.

131 CA 7668/18, HCJ 953/11, judgment dated August 27, 2020, para. 37.
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"The vast majority of the land declared ‘government property’ has 
been allocated for Israeli settlements in the Area [...] These figures 
speak for themselves and clearly show the vast majority of the residents 
who would be able to benefit from the system prescribed in Section 5 of 
the Order regarding Government Property are Israeli residents of the area, 
in violation of the right to property of the Palestinian residents, who are 
protected residents under the law of belligerent occupation.”132 

In other words, the justices found that if the market ouvert principle were to be applied 
in the West Bank, it would benefit Jews only, making it inequitable and, therefore, a 
violation of the principle of equality. Still, the Supreme Court stopped short of striking 
down the use of market ouvert altogether. Instead, the justices limited the disqualification 
to the case of Mitzpe Kramim alone, while holding that it should be used sparingly.

On the issue of good faith, the justices of the Supreme Court found the Civil 
Administration (the Supervisor) had acted negligently when it transferred the land as 
part of the authorization agreement, whenever it was renewed, without addressing its 
authority to do so. Supreme Court President Esther Hayut described how, contrary to 
the fundamental rule of market ouvert, the Supervisor had failed the test of good faith 
as he chose to ignore the many warning signs before his eyes over many years.133 The 
entity that acquired the rights to the land, the Settlement Division (WZO), had also failed 
to prove good faith given the 600 additional dunams repeatedly appearing in the various 
masterplans it prepared for the settlement of Kochav Hashachar.134 To that, President 
Hayut added:

One has to wonder how it came to pass that none of the officials involved, 
at no point along the way, raised questions about the allocated area given 
the stark incongruency between the area covered in the plan and the area 
covered in the seizure order.135 

The majority opinion of President Esther Hayut and Justice Hanan Melcer (contrary to the 
minority opinion of Justice Neal Hendel) asserted the land seized for military purposes 
could not be considered government property. This finding reversed the District Court’s 
finding on this matter. The Supreme Court found Section 5 would have to rely on the 
assumption that, at the time the transaction was made, the Supervisor believed the land 
to be government property. However, this condition could not have been met in the case 
of Mitzpe Kramim, as the land had been seized for military purposes, rendering market 
ouvert inapplicable.

132 Ibid., paragraph 35.

133 Ibid., para. 45.

134 Ibid, p. 13.

135 Ibid, p. 29.
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The importance of the Supreme Court ruling lies in the emphasis it puts on international 
law, which is the applicable law in territories held under occupation, or as the justices 
refer to it, the laws of belligerent occupation. The principles of international humanitarian 
law, raised by Yesh Din and ACRI in the amicus curiae motion, reverberate throughout 
the judgment.

As a matter of fact, the ruling restored, even if only partially, the principle normative 
framework which the District Court had questioned. The justices’ decision served to 
protect from further erosion the few remaining property rights of Palestinians, who are 
protected persons under international law.136 Meanwhile, the court severely criticized the 
failure of Israeli state officials, particularly the Civil Administration, to abide by international 
law and respect the property rights of protected persons in the OPT. 

At the same time, the court did make the removal of Mitzpe Kramim conditional on 
finding “an appropriate alternative by way of allocating alternative land on ‘state land’ 
and erecting alternate structures or relocating existing structures to the alternative land.”137 
As in similar cases in the past, the evacuation of the outpost means the establishment 
of a settlement elsewhere.138 And so, although according to international law, all Israeli 
settlements and outposts in the West Bank are unlawful, the instruction to provide 
Mitzpe Kramim with alternative land can be construed as the Israeli Supreme 
Court’s approval of settlements in the occupied territory.

It is also important to note that, based on Yesh Din’s experience, a Supreme Court 
judgment ordering the evacuation of an outpost is no guarantee for the restoration of the 
landowners’ rights. In the rare cases in which the State of Israel has actually evacuated 
outposts, the stolen land was not necessarily returned to its Palestinian owners. For 
example, although the settlement of Homesh was evacuated in 2005, as part of the 
Disengagement Plan, residents of the village of Burqa (برقة), in the Nablus District, are 
still unable to freely access their lands upon which the settlement once stood, and are 
still fighting for access in court.139 Another example: Four years after the evacuation of 
the unauthorized outpost of Amona, the State of Israel is still denying residents of Silwad 

136 See, e.g. petition to repeal the West Bank private land annexation law (the Regularization Law). HCJ 1308/17. 

137 CA 7668/18, HCJ 953/11, judgment, para. 70.

138 In the case of Amona’s evacuation, for instance, the Israeli government decided to build the settlement of Amihai for 
the outpost’s evacuees. Amihai was the first settlement built in the West Bank by government resolution since 1992. 
Government Resolution No. 2583, March 30, 2017.

139 Plot owners were unable to access the site previously occupied by Homesh until 2013, as the area was still under 
a military seizure order. The order was revoked, with the court’s intervention, after a lengthy legal battle by Burqa 
residents along with Yesh Din. However, the constant presence of settlers at the site, contrary the government and 
court decisions, results in Burqa residents still being denied access to their own land. For more see Yesh Din, A World 
Turned Upside-Down: The residents of Burqa’s struggle to return to their land where the evacuated 
Israeli settlement Homesh once stood (2020).
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يبرود) Ein Yabrud ,(سلواد)  and Deir Jarir access to their privately (الطيبة) a-Taybah ,(عين 
owned and registered lands where the outpost once stood.140 

The Supreme Court in service of the occupation

In the past few years, the Supreme Court has become a target for prominent 
figures, both in government and in the wider Israeli public, who see it as a factor 
that inhibits the momentum of Israeli settlement and occupation. In practice, 
however, the vast majority of the High Court’s jurisprudence on the OPT has 
given a seal of approval to breaches of international law carried out as part of the 
Israeli occupation.141 Since making the original, principled decision to apply judicial 
review to Israel’s military control over the OPT, the court has approved almost 
every practice and every policy employed by the military, despite violations of the 
rights of protected Palestinian civilians. In doing so, the Supreme Court has been 
a major contributor to the entrenchment and perpetuation of Israeli control in the 
OPT and its core project: the Israeli settlement enterprise.142 

For example, following the construction of nine new structures on public land 
in the heart of the unauthorized outpost of Rechelim, the head of a-Sawiyah 
 Village Council filed a petition with Yesh Din in 2009, demanding the court (هيواسلا)
prevent occupancy in the buildings and instruct the state to issue and execute 
demolition orders against them. The High Court issued an interim injunction 
prohibiting further construction, occupancy or any transactions with respect 
to the buildings. In December 2012, the Military Commander signed an order 
retroactively authorizing the outpost of Rechelim, and the High Court struck down 
the petition. While the interim injunction was pending, construction in Rechelim 
continued and the structures were occupied. Another petition filed together with 
Yesh Din with respect to the decision made by the police to close the investigation 
file was also struck down in 2017.143 

In 2015, residents of Yasuf (ياسوف) petitioned the High Court of Justice together 
with Yesh Din, seeking the evacuation of the unauthorized outpost of Tapuach 
Ma’arav, which was built on privately owned Palestinian land and has prevented 

140 For more: Yesh Din, The illegal outpost of Amona: Theft of private Palestinian land - a chronology (1995 - ?) 
(2020).

141 Nizar Ayoub, The Israeli High Court of Justice and the Palestinian Intifada: a stamp of approval for Israeli violations in 
the Occupied Territories (Al-Haq, 2004), p. 18.

142 Michael Sfard, The Wall and the Gate: Israel, Palestine and the Legal Battle for Human Rights (Metropolitan 
Books: 2018). 

143 See, Yesh Din, Petitions asking to demolish nine structures in the unauthorized outpost of Rechelim and prosecute the 
heads of Amana and the settlement of Rechelim.
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the petitioners from accessing their farmlands. In early February 2017, the High 
Court instructed the state to demolish 17 structures in the outpost, but after the 
state said it was planning to try to retroactively authorize it, the court dismissed 
the demand to evacuate the entire outpost.144 In 2011, the justices of the High 
Court dismissed two petitions filed by Palestinians together with Yesh Din and 
Bimkom (the two petitions were later joined) against the retroactive approval of 
the unauthorized outpost Giv’at Habreicha. The High Court chose not to intervene 
in the plans made by the Ministry of Defense and the planning authorities 
to retroactively authorize the outpost by adding it to the masterplans for the 
settlement of Talmon, even though the outpost had been built without a valid 
masterplan or building permits.145 

In 2009, the head of the Kafr Aqab (بقع رفك) Village Council petitioned the High 
Court of Justice with Yesh Din, demanding the cessation of construction of 12 
illegal structures located on lands belonging to the village near the settlement 
of Kochav Ya’akov. In May 2013, while the petition was pending, the Supervisor 
of Governmental and Abandoned Property declared 224 dunams in Kafr Aqab 
as “state land,” including the area on which the petition centered. Following the 
Supervisor’s declaration, the High Court struck down the petition due to “various 
changes in the relevant factual and legal infrastructure.”146 In November 2020, 
the justices of the Supreme Court dismissed another petition filed by Palestinian 
landowners from Kafr Aqab with Yesh Din. The petition concerned the status of 
the land regarding which regularization procedures had not been completed, and 
Israel had the power to declare “state land.” The judgment, which accepted 
the state’s position, effectively upheld Israel’s policy of dispossession, 
which violates the property rights of Palestinians in the West Bank and 
defies the provisions of international law.147 In March 2021, the Supreme 
Court struck down a petition filed by Yesh Din on behalf of landowners from the 
Palestinian villages of Turmusaya (ّيعسمرت  against the decision (دولاج) and Jalud (ا
to expand an area declared as “state land” in order to retroactively approve the 
unauthorized outpost of Adei Ad.148 

144 See Yesh Din, Petitions to remove the unauthorized outpost of Tapuach West (Tapuach Ma’arav) and to allow access 
to private land near the settlement of Kfar Tapuach.

145 HCJ 8171/09 Abbas Hassan Yusef Yusef, Head of al-Janiya Village Council et al. v. Civil Administration 
Supreme Planning Council et al.; HCJ 10462/09 Abbas Hassan Yusef Yusef, Head of al-Janiya Village 
Council et al. v. Civil Administration Supreme Planning Council et al., judgment dated November 20, 2011. 

146 See Yesh Din, Petitions to halt construction of illegal structures near the settlement Kochav Yaakov and annul the 
declaration of Kafr Aqab land as state land.

147 For more, see Yesh Din, Ill-Gotten Gains: Theft of Palestinian land - declaring “state land” where settlement 
of title was halted when Israel occupied the West Bank (February 2021).

148 See, Yesh Din, Petition to remove the outpost of Adei Ad, a focal point for grave systematic harm to Palestinian 
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The Supreme Court’s persistent reluctance to consider petitions of this type 
effectively allows structures built in breach of Israeli law to remain in place, and 
in so doing, perpetuates the discriminatory planning system in the area and its 
severe violation of Palestinians’ rights. The practical outcome is a Supreme 
Court seal of approval for unauthorized outposts, which helps cement 
their presence.

The High Court ruling that the outpost must be evacuated came as a shock to the 
settler public, who described it as a “punch to the gut”149 and even a “legal terrorist 
attack on settlements.”150 Prominent public figures spoke out against the court, and in 
the days following the judgment’s release, many MKs from right-wing and centrist parties 
visited the outpost to show their disdain for the judgment and unwavering support for the 
settlers of Mitzpe Kramim, who had invaded the land.151 

Statements from MKs, public figures and journalists loyal to the settler ideology 
exacerbated the already existing tension between the executive and the judiciary in 
Israel. During a visit to the outpost, Likud MK Sharren Haskel was quoted as saying: 
“We have to come up with creative ways and work quickly, because what we get from 
the court is a slap in the face.”152 These comments reflect a position that has gained 
dominance in Israeli public discourse and among Knesset and government members 
over the years. Proponents of this position aim to sidestep even the rare limitations the 
legal system imposes on Israeli control of the OPT, limitations that have done very little 
to restrain Israel’s settlement enterprise in the West Bank, and, in most cases, actually 
enabled it to expand and thrive. 

Throughout the decades of settlement in the OPT, Israel has maintained an entire legal 
system purporting to operate within the framework of international humanitarian law, at 
least for appearances. All the while, prominent politicians, both inside the government 
and outside it, have persistently tried to challenge, even sidestep, the few limitations 
Israel’s legal system has imposed on the settlement enterprise and the military regime. 
The conflict between the legal norms Israel is obligated to uphold and the drive for 
colonialist expansion has existed almost from the moment the legal system that gave 
the Supreme Court jurisdiction over the military government’s actions in the OPT was 

residents of the area. 

149 Tamar Asraf, “Obey the Law and to Hell with the Settlers,” Ynet, September 7, 2020 (Hebrew).

150 Yossi Fuchs, “Mitzpe Kramim - A Legal Terrorist Attack Against Settlements - Commentary”, Channel 20, August 31, 
2020 (Hebrew). 

151 The official Mitzpe Kramim Facebook page posted about visits by MKs Ayelet Shaked, Yoaz Hendel, Michael Biton, 
Amir Ohana, Amit Levy, Osnat Mark, Ariel Kallner and Tzachi Hanegbi. 

152 Ibid.
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created.153 Rebukes of the legal establishment have been heard since 1979, when the 
Supreme Court gave its landmark ruling in Elon Moreh.154 

However, judicial review over occupation authorities is what actually allows Israel to 
continue presenting itself as a law-abiding nation and even take pride in the enlightened, 
judicially grounded nature of its regime of occupation. This has led to a pattern that has 
been in place for more than four decades now: while the country keeps up the pretense 
of adhering to the rule of law in a situation of occupation, key political figures, driven by a 
compulsion to build settlements in the OPT, work both from within the government and 
outside it to challenge and undermine this judicial review. 

The outpost of Mitzpe Kramim attracted a great deal of attention from the Israeli public. 
Jurists, ministers and public figures rallied for the fight to have the outpost of 45 families 
retroactively approved, even though the fact that it was built in defiance of both Israeli and 
international law is undisputed. Should it be removed, Mitzpe Kramim will undoubtedly 
become another symbol of national trauma, evacuation and rupture for the settler public. 

In this sense, the heightened attention directed at Mitzpe Kramim among the Israeli public, 
including the litigation around it and the iconic status it holds for the settler public, act as 
a distraction from the many other instances of landgrab carried out by the State of Israel 
with the protection of Israeli law. For instance, Peace Now figures indicate that 2020 - 
the year in which the ruling calling for the removal of Mitzpe Kramim was issued - was a 
record year in settlement construction, with the Civil Administration Supreme Planning 
Council approving the construction of 12,159 housing units for Jews in the West Bank.155

The campaign for the retroactive approval of the illegal outpost of Mitzpe Kramim did not 
end with the High Court ruling. About two weeks after the court issued its decision to 
remove the outpost, the Ministry of Defense, with the approval of AG Avichai Mandelblit, 
filed a motion for a further hearing on the issues of principle arising from the judgment 
before an extended panel of justices. In the motion, the court was asked to define what 
constitutes “good faith” in the relevant circumstances and whether an area seized by 
military order may be considered government property. In November 2020, Justice Isaac 
Amit granted the motion for a further hearing that would focus on the legal standards 

153 An exceptional move in relation to international law pertaining to the occupation which gave Palestinian residents 
the right to petition the Supreme Court. For more see Akiva Eldar and Idith Zertal, Lords of the Land: The War 
Over Israel’s Settlements in the Occupied Territories, 1967-2007, Nation Books, NY 2007, p. 447 (in Hebrew 
version). 

154 Ariel Sharon, who was the minister of agriculture at the time and later became prime minister, demanded the 
government “appoint a team of legal experts to ‘inoculate’ the settlements from the High Court’s intervention,” in 
Moshe Negbi, The Shackles of Justice: The High Court versus the Israeli Administration in the Territories, 
Kaneh, 1981 (Hebrew), p. 71.

155 Peace Now, 4,948 Settlement Units Advanced at October 2020 Higher Planning Council Sessions, October 
15, 2020. 
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for assessing the good faith required pursuant to Section 5 of the Order regarding 
Government Property, as well as the effective application of this section. At the same 
time, Minister of Community Affairs, Tzachi Hanegbi, and other government officials 
worked to advance a regularization law specifically for Mitzpe Kramim.156 

In June 2021, Yesh Din and ACRI filed another amicus curiae motion, this time for the 
further hearing. The organizations argued that the authorities operating in the area and 
seeking a further hearing consistently fail to address the special status of the occupied 
territory and the rights of the Palestinian landowners under international law, which is 
the applicable law in the area. The disregard for international law is reflected both in 
the position the authorities presented to the court and in their conduct on the ground. 
The organizations also argued that the manner in which Section 5 was applied in the 
case of Mitzpe Kramim exposes its incongruency with the principles of international law. 
Because of this, if the use of Section 5 as a “quasi market ouvert” (the expression used 
by the High Court in its original judgment) is approved, the Supervisor’s good faith would 
have to be assessed in the most objective and most rigorous manner possible.157

At the time of writing, the HCJ has yet to make a decision, and the fate of the outpost is 
unknown. 

156 Zeev Kam, “Knesset and Government Attempt to Reverse HCJ Ruling on Mitzpe Kramim”, Kan - Israeli Public 
Broadcasting Corporation, September 2, 2020 (Hebrew).

157 CFH 6364/20 Minister of Defense et al. v. Abd al-Fatah Salha et al., Motion to Join Proceedings as Amicus 
Curiae, June 21, 2021 (Hebrew). 
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Conclusion

The outpost’s development 2000-2020.
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The unauthorized outpost of Mitzpe Kramim was born of sin. Its establishment and 
development are indicative of illicit conduct by both state officials and non-state actors 
who have worked relentlessly to further Israel’s territorial expansion in the OPT, in 
flagrant defiance of the official legal framework implemented over more than 50 years of 
occupation. Meanwhile, the few remaining property rights of the West Bank’s Palestinian 
residents are being trampled underfoot. 

The many documents divulged through the litigation surrounding Mitzpe Kramim indicate 
the parties involved in establishing and supporting the outpost were not motivated by 
good faith. The opposite is true: This is a modus operandi that seeks to exert Israeli control 
over all lands in the West Bank, while completely ignoring the rights of the occupied 
population. The outpost’s founders worked together to turn Mitzpe Kramim into a fait 
accompli in the eyes of Israel’s judicial system and state authorities, completely ignoring 
existing law, which already discriminates against Palestinian residents of the West Bank. 
As it did in other instances, the military gave the Settlement Division lands it had no 
power to transfer, using highly inaccurate maps. The seemingly insatiable Settlement 
Division then took it upon itself to add hundreds of dunams to the master plans for the 
settlement of Kochav Hashachar and allocated these to settlers.

The overlap between the closed military zone and the area where the outpost would 
ultimately be built was identified back in the 1990s. The Settlement Division, which is 
responsible for the outpost’s expansion, served as the official body that transferred title 
to the settlers, who took the law into their own hands and, without waiting for planning 
decisions, put up caravans in these plots in 2000. For ten years, the outpost remained 
standing, defying both international and Israeli law, and then, in 2011, Amana built 
permanent stone structures in it without the permits required under Israeli law. Ever 
since then, despite all the findings attesting to the fact that the plots are located outside 
the purview of both the Settlement Division and the military, the outpost’s secretariat has 
persisted in its efforts to expand the outpost and absorb more families. 

The state should have been quick to enforce its own law and remove the outpost back 
in 2000, when the first ten caravans were installed there without the necessary planning 
permits. Instead, the officials and agencies entrusted with maintaining law and order in 
the West Bank have not only turned a blind eye to this brazen breach of the law, but, in 
fact, elected to actively help the outpost develop. Meanwhile, state officials, government 
ministers and members of Knesset relentlessly pushed to have the wholesale invasion 
of privately owned Palestinian land retroactively approved, in stark contravention of 
international law, partly through selective legislation and legal interpretation, like the AG’s 
opinion that opened the door for the application of market ouvert in the case of Mitzpe 
Kramim.
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The outpost of Mitzpe Kramim is not a localized error, but rather a distinct 
example of the method used to establish many other outposts. This method 
allows Israel to have it both ways: maintain the appearance of a law-abiding 
nation while actively defying the law. The legal battle over the outpost’s fate 
clearly demonstrates Israel’s willingness to twist and bend the normative 
framework in the occupied West Bank to suit its interest in maintaining control 
and expanding the settlements.

Mitzpe Kramim, like all outposts in the West Bank, offers a glimpse into a key Israeli 
practice in the West Bank, one of many that together constitute a regime of apartheid. 
The establishment of the outpost and the fight to maintain it clearly illustrate how the 
Israeli state privileges settlers, while subjecting Palestinian residents of the West Bank 
to systemic, institutional discrimination in both rights and resources. The settlers’ 
nationalistic advantage has been enshrined in law, policy and practice. This fact is 
reflected in every aspect of the outpost’s story, which is also the story of the landowners 
who are fighting to exercise their property rights - from the original seizure of their private 
lands and its allocation to the settlers, through the unlawful expansion of this allocation, 
the continued support for the outpost and its development and, finally the efforts and 
resources Israel has invested in ensuring the rights to the lands are forever wrested from 
the Palestinians and remain in the hands of the settlers and under Israeli control. 

The fight to retroactively approve the outpost, which, even if it fails and the outpost is 
evacuated, would likely result in the establishment of a new settlement with the High 
Court’s approval, highlights the pincer movement that squeezes any room left to maneuver 
in opposition to the West Bank settlement enterprise and the continued landgrab. Israeli 
expansion in the OPT is a combined effort pursued in the halls of government, in the 
offices of state authorities and on the ground, whether through apartheid legislation or 
a reframing of the legal and political systems in Israel and in the West Bank. All these 
efforts serve one goal – maintaining and perpetuating Israeli control, which involves the 
crime against humanity of apartheid - a regime based on denying Palestinian rights, 
transferring Palestinian resources to Israelis and practicing legal and physical separation 
between Israelis and Palestinians.158 

158 See: Yesh Din, The Israeli Occupation of the West Bank and the Crime of Apartheid: Legal Opinion, (2020). 
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