Employment
Status
and why it matters
including IR35 reforms for
the private sector

Employment status affects two sets of rights and
responsibilities: the employer's and those of the
person carrying out work. Errors can lead to
significant financial consequences, with unpaid tax
and penalties for employers.
There are currently proposals for significant reforms.
In its Good Work Plan, the government announced
'the biggest package of workplace reforms for over
20 years'. It also promises a single enforcement
agency which will 'significantly change the
enforcement landscape'.
Timescale for action on different items varies, but the
direction of travel is clear. Employers need to be
confident that they can deal with the coming
changes, and that they can classify the workforce
correctly.

Correctly categorising employment status means
looking at the minutiae of the working arrangement:
looking beyond, say, any contract or verbal
understanding.

For tax purposes, there are two basic divisions:
employed and self employed. In employment law,
there are three main types of status:




employee
worker
self employed.

Acas publishes useful guidance on employment status and
associated rights bit.ly/2FQ1skI as does HMRC
bit.ly/2OKx8uR.

It is possible for someone to have one status in employment law, but a different status for tax
purposes. This lack of alignment between employment law and tax can cause particular problems.
Someone with worker status for employment rights, for example, may be treated as employed or
self employed for tax purposes. HMRC challenge can arise where it thinks someone should be
treated as an employee, subject to employer and employee National Insurance Contributions.
Employers need to be able to categorise status for both employment law and tax law.
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The difference between employees and 'workers' can
cause confusion.
Broadly, employees have a contract of employment
outlining their activities, and are entitled to certain legal
rights – sometimes after a minimum period of
employment. These include minimum wage and holiday
pay. Employees are usually those doing regular, standard
work, whether full or part-time.
'Workers' are a distinct legal category. Typically they are
those working on a more casual basis, say job by job, who
are free to accept or turn down an offer of work made to
them.
Workers also have employment rights, including
minimum wage and holiday pay, although they generally
have fewer rights than employees.

This is another area where difficulties can arise. Self
employed people are not paid under PAYE and do not
have the employment rights and responsibilities of
employees. However, some health and safety and
discrimination provisions may apply.

The badges of self employment include:


being in business on your own account, responsible
for business success or failure



being able to decide what work is done – when,
where and how to do it



being able to hire someone else to do the work



being responsible to fix unsatisfactory work in own
time



agreeing a fixed price for work



using own money to provide business equipment



working for more than one client.

HMRC has an online status checker tool, CEST. It can be
used to help decide if someone on a specific engagement
is classed as employed or self employed for tax purposes
bit.ly/2CHjYtr.

forrester-boyd.co.uk

+ The days of the week being worked, whether

hours/days are variable (and if so, how they vary)

The issue of employment or self employment is
important when it comes to applying the off-payroll
working rules, sometimes known as the 'IR 35' rules.
The IR 35 rules exist so that someone working for a
client via an intermediary, such as a personal
service company, do not thereby avoid paying tax
as an employee. The implementation of IR35 for
private businesses has been deferred until April
2021. The reforms when they come into place will
give medium and large private sector businesses
additional responsibilities – including the
responsibility for making the decision as to whether
IR 35 rules apply when they engage workers.

+ Any benefits including non-contractual benefits
+ Any training entitlement which is required to be

completed.

The holiday pay reference period changes from 12
to 52 weeks for workers without normal working
hours. If a worker has been employed for less than
52 weeks, the reference period is the number of
weeks that they have been employed.
The government says this will ensure that those in
seasonal or atypical roles are able to access paid
holiday periods.

Amidst the turmoil of the Covid-19 pandemic, many
people could be forgiven for missing some
important changes that came into force on 6th April
2020 through the ‘Good Work Plan’. The following
clarifies some of the changes.

All workers are now entitled to receive a written
statement of terms, in the same way as an
employee for anyone who commenced work on or
after 6 April 2020. The statement should be
provided on or before the employee commences
work. The content of the written statement has also
changed and should now include:
+ Any probation period including conditions in

relation to the same and duration
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The Swedish derogation will no longer be available.
This means that all agency workers will need to
receive the same pay and conditions as equivalent
permanent workers after 12 weeks, even if they are
paid by their agency during any gaps in
assignments

Agencies must give a written statement to those
workers affected, explaining the change and
notifying them of their entitlements under the
Agency Worker Regulations 2010.
Agency workers are to be given a 'key facts page' by
the employment business placing them. This will
detail the type of contract they are employed under;
the minimum rate of pay; how they are paid; fees
that will be deducted if they are paid through an
intermediary; and an estimate or example of how
this affects pay.
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Plans for a new, single labour market enforcement body
came into force in 2019. This provides a single point of
contact for individuals and employers. It ensures that
vulnerable workers are more aware of their rights and that
businesses are supported to comply with legislation.



From 6 April 2019, the maximum level of penalty that
Employment Tribunals can impose where employers have
shown malice, spite or gross oversight rises from £5,000 to
£20,000.



Employers not paying awards issued by the Employment
Tribunal will face naming and shaming.



The government have 'simplified' the user journey
through the Tribunal system.



New powers give the Employment Agency Standards
Inspectorate the ability to investigate umbrella
companies, especially where agency workers may have
been inadequately paid.
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The government has stated its desire to align employment
status for tax and employment rights. However, there are as
yet no concrete proposals as to how this can be done.



'Worker' status will be retained for employment law. How this
can be made to fit with tax rules is not yet apparent.



Employment status tests are to put more weight on the
degree of control exercised over a worker, rather than a
worker's potential right to send a substitute – the 'personal
service' test.



Government guidance and HMRC's online employment status
tool are to be improved.

From April 2021, the threshold for a request to set up information
and consultation arrangements will be lowered, from 10% to 2% of
employees. The 15 employee minimum threshold will however
remain unchanged. At present, few employees take advantage of
this arrangement.
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For information of users:
This material is published for the information of Forrester Boyd clients. It provides only an overview of the regulations in force at the date
of publication, and no action should be taken without consulting the detailed legislation or seeking professional advice. Therefore no
responsibility for loss occasioned by any person acting or refraining from action as a result of the material can be accepted by the authors
or the firm.
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