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Your rights &
VACCINES

Was the production 
of COVID-19 vaccines rushed?
● As the roll-out of COVID-19 vaccines speeds up   
 across South Africa, there is no doubt that the   
 focus will be on whether to have the jab or    
 not and what could happen if people refuse to be  
 inoculated.

● It may be a simple discussion, but it has already   
 raised many issues about our rights and the   
 impact that a 'no' decision could have on our   
 lives. For instance, can an employer demand that   
 you have the jab and what are your rights at work? 

Bowman’s, one of South Africa’s 
leading legal firms, advises that: 
● The National Health Act, 2003, supports the  
 Constitution and says that a health service,  
 including medical treatment, may not be given  
 without a person’s permission and without a  
 full explanation of the risk, benefits and   
 possible aftereffects of treatment. 

● Consent is needed

● South African employment law does not   
 precisely regulate when an employer may insist  
 that an employee require an employee to   
 undergo medical treatment, including being  
 vaccinated.  
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The legal position regarding compulsory vaccination are:
● If an employer does not allow an employee to be at the workplace  because   
 he or she has not had the vaccine, this could force employees to have the   
 vaccine, which undermines the voluntary nature of consent.

● However, stopping a person from coming to work will depend on what could  
 happen if the employee is not vaccinated. 

The possibilities include:
● If the employee is working remotely, an employee should decide whether to  
 have the vaccine. 

● If the employee is working remotely, an employee should decide whether to  
 have the vaccine or not. 

● But, if an employee has to be at a workplace to do his or her job, and the   
 employer’s policy makes it a requirement to obtain the vaccine to keep his or  
 her job (in its current form or at all), this would break the principle that   
 consent must be given voluntarily.

An employer could demand that employees are vaccinated if:
● Not having the vaccine may create a serious risk to public health.

● This could be the case if the workplace had large groups of employees in a   
 single space (e.g. call centres, mines and factories). 

● There is a higher risk of transmission among employees. 

● There is a risk of infection spreading from the workplace to communities. 

● Public health risks may also be started in places of employment where many  
 people are served or could be impacted. 

● These could include retail outlets, hospitals and food manufacturing    
 operations.

In Bowman’s opinion: 

Bowman’s opinion
The National Health Act and COVID-19 inoculation 
(Bowmans opinion)

The National Health Act says that in certain cases consent 
for medical treatment may not be required in some 
circumstances. 

These include:
● When a law or an order of court allows the provision 
 of a health service; 
 or
● Where failure to treat a person (or group of people) will   
 result in ‘a serious risk to public health’. 

At this stage, the Minister of Health has indicated that 
the COVID-19 vaccine will not be obligatory and there is 
accordingly currently no law which requires persons 
to be vaccinated.

If a workplace would not pose a serious risk to   
public health, then: 
● Physical distancing, wearing masks and sanitising   
 measures should be taken.

● In office environments where there is little contact with  
 the public or fellow workers, an employer operating in   
 terms of the Occupational Health and Safety Act (OHSA)  
 by implementing COVID-19 then vaccinations of its   
 employees should not be required.    
● In these circumstances, the exception regarding    
 the serious risk to public health in the National Health   
 Act would not apply.


